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APPELLANT'S STATEMENT 
OF QUESTIONS PRESENTED 


1. Did the lower Court, in granting defendant'4 motion for a 
directed verdict on opening statement of plaintiffs counsel, comply 
with established standards governing the disposition of such motions ? 

2. Should not the Trial Court have heard evidence in order to 

i 

determine the question of whether or not the plaintiff was properly 
chargeable with contributory negligence in view of thej very clear 
showing in the opening statement of specific acts of the defendant 
deemed negligent by the plaintiff and relied upon as a basis for re¬ 
covery ? 

3. Did the Trial Court in directing a verdict against appellant 
on plaintiffs counsel opening statement deprive appellant of his con- 
stitutional right to a trial by jury as provided in Amendment VH of the 
United States Constitution ? 
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I 

V. 

WASHINGTON TERMINAL COMPANY, 
(A Corporation) 

Appelle^. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


I 


JURISDICTIONAL STATEMENT 

I 

This is an appeal from a judgment of the United States District 
Court for the District of Columbia entered for the appellee, defendant 

i 

below, granting appellee's motion for a directed verdict on appellant's, 
plaintiff below, opening statement. This Court has jurisdiction pur¬ 
suant to Tit. 28, Sec. 1291 of the United States Code. 


i 



2 


STATEMENT OF THE CASE 

This is an action for personal injuries to, and expenses incurred 
for medical treatment, etc. together with loss of earnings of plaintiff 
appellant, Charles H. Hines, and for re-imbursement to the Government 
of the United States for payments made by it for the treatment of the 
plaintiff-appellant through the Bureau of Employees Compensation against 
the Washington Terminal Company, defendant-appellee. 

On January 14, 1954 at about 11:00 p. m. the plaintiff, Charles H. 
Hines, was employed as a clerk in the City Post Office. His duties 
there consisted of keeping a record of the time worked by other clerical 
employees; and in the course of his employment it became necessary 
for him to go from one point in the Post Office to another, on the work¬ 
room floor where mail was sorted. The defendant-appellee was under 
a statutory duty to transport mail from the Post Office to the Washing¬ 
ton Terminal for transportation to other points in the country, and in 
carrying out this function utilized baggage trucks to go into the Post 
Office and carry out loads of mail. On the date and at the time as 
aforesaid, an employee of the defendant-appellee had parked several 
baggage trucks on the floor of the Post Office, some time previous 
to the accident, in such a manner as to effectively block the passage 
of employees moving from one part of the floor to another. 

The plaintiff-appellant in carrying out his duties as aforesaid 
stepped between the standing cars of the train of baggage trucks and as 
he did so the employee of the defendant-appellee started the train of 
trucks suddenly, without sounding a warning or signal, and without 
maintaining a proper look-out thereby injuring the plaintiff - appellee. 

As a consequence the plaintiff appellee sustained fractured ribs, 
hematoma of the left leg affecting the circulatory system thereof 
and other injuries. 

The plaintiff-appellant claims that the employee of the defendant- 
appellee created an unsafe condition by blocking the passage way. 
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failed to exercise caution in starting the train of trucks in that he failed 
to sound a warning or to maintain a proper look-out, and that he violated 


a regulation of the defendant-appellee in that he was pulling more than 
two trucks. The defendant-appellee admitted the operation of the 
train of trucks as alleged, denied other material allegations of the com 

i 

plaint and set up contributory negligence as a defense. 

The plaintiff-appellant, by counsel in the opening statement, 
described the accident as follows: 

i 

j 

* * * "Our evidence will show that as he traversed 
his usual route, that an agent and an employee pf the 
defendant, Washington Terminal Company, who had come 
into the Post Office to carry the mail bags from the Post 
Office back to the station had parked a line of trucks there 
which was blocking the passage and the transit Of the em¬ 
ployees in the Post Office. 


The evidence will show to you as follows: 'that 
Mr. Hines stepped between these trucks as was jcusto- 
mary, and at the instant he did that, without warning 
the driver of the defendant's truck jerked off suddenly, 
knocking Mr. Hines to the floor, fractured his xjib and 
severely injuring his leg inflicting permanent injury 
on his leg, as we will show you during the course of 
this trial. 

We will further show you that the defendant jcorpora- 
tion, the Washington Terminal Company, has a regula¬ 
tion which forbids hauling more than two trucks into or 
out of the Post Office, and the plaintiffs evidence will 
show that on this particular occasion, the defendant's 
employee was in violation of that regulation which was 
promulgated for safety, had at least six and possibly 
more trucks in line. 

We will show you that the defendant's employee, 
George Young, drove this truck on the crowded floor 
of the Post Office knowing that people were working 
there on foot, without looking back or maintaining 
any proper lookout." (App. 10) 

* * * "I state to you, ladies and gentlemen of the 
jury, that we will likewise show you that, as a result 
of the negligence of the defendant's agent and employee 
in the way in which he operated this truck, in the way 
in which he violated the defendant's own regulations in 
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taking more than two trucks into the Post Office and the 
way in which he started without warning, the way he 
started without looking back to see whether anyone was 
near the trucks; he didn't stop after knocking Mr. Hines 
to the ground and severely injuring him and that all of 
these matters coincided to cause Mr. Hines to have the 
serious injuries which we have complained of. tv 
(App. 10) 

At the close of the opening statement the defendant-appellee's coun- 
sel requested permission of the Court to approach the bench to inquire 
as to whether or not the plaintiff would be required to take the stand 
twice, once on the question of liability and again on the question of 
damages. Thereupon, after colloquy at the bench, the Court asked 
counsel for the defendant-appellee, "Are you going to make a motion?". 

A motion for a directed verdict was then made by the defendant, and the 
Trial Court sustained the same holding that the plaintiff-appellant was 
guilty of contributory negligence as a matter of law. Appellant seasonably 
filed a motion for a new trial or for reconsideration and points and 
authorities in support thereof; this motion was denied. This appeal was 
taken from the judgment directing a verdict in favor of the defendant- 
appellee. 


STATEMENT OF POINTS 


The Learned Trial Court erred in directing a verdict for the 
defendant, Washington Terminal Corporation, at the close of the plain¬ 
tiffs opening statement for the following reasons: 


1. The Trial Court could not properly entertain the defendant's 
motion for a directed verdict predicated solely on the pleadings and the 
appellant's opening statement because both the pleadings and the opening 
statement put in issue the question of the prime negligence of the defen¬ 
dant in the manner of the operation of its trucks, the violation of its 
safety regulations, and the creation of an unsafe condition, and there 
was nothing before the Trial Court which compelled a conclusion that 
the plaintiff-appellant was chargeable with contributory negligence as a 
matter of law. 
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2. Conceding that the plaintiff-appellant stepped between the 
standing trucks of the train, that fact alone does not establish con¬ 
tributory negligence as a matter of law but poses a factual issue 
which must be left to the determination of the jury and which issue 
must be developed by competent evidence. 

3. The Trial Court failed to consider the applicability of the 
doctrine of last clear chance as enunciated in this jurisdiction. 

4. The Trial Court's action in directing a verdict against appel¬ 
lant deprived him of his constitutional right to a trial by jury. 

i 

i 

SUMMARY OF ARGUMENT j 

The appellant's opening statement clearly and specifically charged 
the appellee with several acts of primary negligence which raised such 
factual issues that required submission of those issues to the jury. The 

opening statement of counsel is not intended to take the place of pleadings 

| 

or evidence, but is intended to advise the jury concerning facts involved 
so as to prepare their minds for a better understanding of the evidence 
to be heard. It is only when the opening statement of counsel clearly and 
affirmatively shows that plaintiff cannot recover that the Court should 
grant judgment or direct a verdict thereon, and the power of directing 
a verdict should never be exercised if the statement leaves any doubt 

concerning the facts or permits conflicting inferences. To warrant the 

j 

Court in directing a verdict for the defendant upon an opening statement 
it is not enough that the statement be lacking in definiteness, but it must 

i 

clearly appear after resolving all doubts in plaintiffs favor that no cause 
of action exists. When conflicting inferences may be drawn, or where 

the opening statement lays a proper foundation, under the pleadings, for 

. 

the introduction of evidence upon which reasonable men might draw dif¬ 
ferent conclusions then the direction of a verdict is imporper and the 
case should be submitted to the jury. j 

The Trial Court had before it as a result of the ipleadings and 
the opening statement of plaintiffs counsel an issue as to whether the 
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defendant's acts were in fact negligent and the proximate cause of the 
plaintiffs injury. Whether the plaintiff was properly chargeable with 
contributory negligence was a question for resolution by the jury after 
taking testimony to determine all of the facts and circumstances rele¬ 
vant thereto. In fact the solitary factor supporting the conclusion of 
contributory negligence advanced was the assertion of the defendant's 
counsel at the bench conference. 

The Court failed to consider properly the doctrine of last clear 
chance on the question of contributory negligence; such consideration 
would have required the submission of that issue to the jury. 

The Court did not apply the criteria as enunciated by the Court 
of Appeals for the District of Columbia Circuit and the Supreme Court 
of the United States in deciding the motion for a directed verdict. 

The Constitutional right of a plaintiff to a jury trial on the 
factual issue of negligence was denied by the ruling of the Trial Court. 
The United States Supreme Court has held that this right must not be 
impaired. CAPITAL TRACTION CO. v HOF, 174 U.S. 5, 43 Law Ed. 
873; LOWRY v SEABOARD AIRLINE CO., 171 Fed. 2d 625, 630. 

ARGUMENT 

I. 

THE COURT ERRED IN GRANTING APPELLEE'S MOTION 

FOR DIRECTED VERDICT ON THE APPELLANT'S OPENING 

STATEMENT AND PRIOR TO THE CLOSE OF APPELLANT'S 

EVIDENCE. 

In the instant case no evidence had been offered and the appellee's 
motion was directed to the opening statement. The opening statement 
set out several specific allegations of primary negligence, which would 
have properly served as the skeleton upon which the flesh of the case 

could have been wrought by the evidence. The opening statement is 

. • , 

not intended to serve as evidence, or to supplant the pleadings; the 
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function is merely to give the jury an idea of the nature of the action 
and the basic operative facts relied upon by the party to support a 

recovery. It is only when the opening statement clearly affirmatively 

| 

shows that the plaintiff cannot recover that a motion for a directed 
verdict should be granted. HA UN v UNITED MINE WORKERS, et al, 
229 F. 2d 784, App. D. C. ; BEST v DISTRICT OF COLUMBIA, 
291 U. S. 411, 78 L. Ed. 882; POMEROY v PENNSYLVANIA RR, 223 
F. 2d 593, 96 U.S. App. D. C. 128. The defendant admits the truth of 
the pleadings and the opening statement for the purpose of the motion, 
and the plaintiff is entitled to the benefit of all legitimate inferences 
to be drawn therefrom. BOWE v WRIGHT, 281 Fed. 946, WASHINGTON 
LOAN & TRUST v U.S., 134 F. 2d 59, 77 U.S. App. D. C. 284; WENTZ 
v GRIMSHAW, 271 Pac. 2d 728. All doubts must be resolved in the 
plaintiffs favor that no cause of action exists. GREEN v HATHAWAY, 

89 U. S. App. D.C. 229, 191 F. 2d 656. 

Applying the criteria enunciated above, the Trial Court had before 
it, admitted as true, the following matters (a) That the defendant had 
created an unsafe condition; (b) had violated its own safety regulation 
prohibiting the hauling of more than two trucks; (c) had failed to give 
warning of intended movement of its train which had been parked for 
some time; (d) failed to give consideration to the postal employees 
working on the floor and to exercise due caution, (e) had failed to 
maintain a proper lookout, and (f) had started the train suddenly and 
violently. We submit that such an opening statement met the test 
as enunciated in McGOVERN v HITT, 64 F. 2d 156, 62 App. D. C. 33, 
and the cases cited above; and that it was error for the Trial Court to 
direct a verdict in this instance. 

Considering the above elements and nothing more it could be 

. 

said that a cause of action had been stated. The Trial Court upon 
hearing the opening statement felt that a factual issue had been raised 
and commented as follows: 
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"Mr. Jones, judging from Mr. Robertson f s opening 
statement, the plaintiff relies on something else be¬ 
sides merely blocking the passageway improperly, 
namely that the employee of Washington Terminal 
Company started one of those trucks without any 
warning and struck the plaintiff. 

That puts a slightly different light upon the case, 
does it not? What is your defense to that?" 

Mr. Jones: If they can prove it - - " Tr. 8, 9. 

(App. 11) 

This adequately supports the proposition that this issue should have been 
developed by competent evidence. 

n. 

THE TRIAL COURT ERRED IN GRANTING APPELLEE'S 
MOTION FOR DIRECTED VERDICT ON THE GROUND^ 

THAT THE PLAINTIFF-APPELLANT WAS GUILTY OF 
CONTRIBUTORY NEGLIGENCE AS A MATTER OF LAW. 

Conceding that the plaintiff stepped between two trucks of the defen¬ 
dant-appellee^ truck train while they were standing parked, such an act 
does not constitute contributory negligence as a matter of law. Several 
pertinent questions immediately come to mind to aid in determining whe¬ 
ther such an act constituted contributory negligence such as to bar recov¬ 
ery as a matter of law. How long had the trucks been standing blocking 
the passageway? Bid the appellant have reason to believe that the trucks 
would remain stationary? We respectfully submit that absent testimony 
the Court could not properly determine that the appellant was guilty of 
contributory negligence as a matter of law. If the appellant believed, with 
reason therefor, that the trucks would remain stationary, then it was not 
contributory negligence for him to go between. TUPPANCE v PENNSYLVAN¬ 
IA RB CO., 65 Pennsylvania (Dist. & Co.) 238. Likewise if the plaintiff 
had been invited to cross between the standing trucks, to do so would not 
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constitute negligence. It is submitted that in the instant case, the 
opening statement laid a basis for the introduction of competent evidence 
of the existence of an implied invitation by custom and usage which was 
known to the defendant. BALTIMORE HR CO. v PAPA, 77 U.S. App. 

D. C. 133 F. 2d 413 . 

In any event, the Trial Court should have considered the appli¬ 
cability of the doctrine of last clear chance in the premises; had the 
Court done so the issue must necessarily have been submitted to the 
jury. Conceding arguendo that the act of the plaintiff Was negligence, 
the general issue may not then be determined without further inquiry. 
Was the plaintiffs act of stepping between the parked trucks the 

proximate cause of the injury or the sudden, violent starting of the 

! 

train of trucks ? 

The record indicates that at the conclusion of the opening state¬ 
ment the Court felt that the doctrine of last clear chance was applicable. 
(Tr. 9). (App. 11) However, upon argument on this point at a bench 
conference, the Trial Court took a restrictive view of the doctrine 
which restrictive view has been expressly repudiated and the doctrine 
broadened by the Court of Appeals for the District of Columbia Circuit 
in the case of CAPITAL TRANSIT CO. v GARCIA, 194 F. 2d 162, 90 
U. S. App. D. C. 168. In the Garcia caBe, which is quite analogous to 
the instant case in principle, where a pedestrian, oblivious to his 
danger, walked into the side of a street car, the Coui4 said that in this 
jurisdiction the doctrine of last clear chance is broader than the name 

• i 

implies: 

i 

! 

fV Clearly there was never a time when the operator of the 
street car could and the appellee could not have avoided 
the accident by using care. In other words appellants 
operator did not have a later chance than appellee to 
avoid the accident. But in the District of Columbia the 
so-called last clear chance doctrine is broader than its 
name. A plaintiff who appears to be oblivious to danger, 
although he would be quite able to avoid it if he knew of 
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of its existence, is within this qualified exception to 
the rule that contributory negligence bars recovery 
for injuries negligently inflicted”. 

It is respectfully submitted that the opening statement, considered in its 
entirety and viewed in the light of the Garcia case, militates strongly 
against a determination of contributory negligence as a matter/ of law 
without developing the issue by testimony. 

Had the Trial Court evaluated the opening statement in accordance 
with the criteria as enunciated by this Honorable Court and the Supreme 
Court of the United States, then the motion must have been properly 
denied. 


m. 


THE TRIAL COURT’S ACTION IN DIRECTING A VERDICT 
AGAINST THE APPELLANT DEPRIVED HIM OF A CON¬ 
STITUTIONAL RIGHT TO A JURY TRIAL. 


The Constitutional right to a jury trial on an issue of negligence 
ought not to be impaired. The Supreme Court of the United States has 
succinctly settled that issue: 

"The policy of the law has relegated the determination of 
such questions to the jury, under proper instructions from 
the court. It is their province to note the special cir¬ 
cumstances and surroundings of each case, and then say 
whether the conduct of the parties in that case was such 
as would be expected of reasonable, prtident men, under 
a similar state of affiars. * * * It is only where the 
facts are such that all reasonable men must draw the 
same conclusion from them that the question of negli¬ 
gence is ever considered as one of law for the court. 

GRAND TRUCK RY. CO. v IVES, 144 U. S. at page Page 417, 36 L. Ed. 
485. LOWRY v SEABOARD AIRLINE CO., 171 F. 2d 625. CAPITAL 
TRACTION COMPANY v HOF, 174 U. S. 5, 43 L. Ed. 873. 

i * • * • * 

Considering the facts as set forth in the pleadings and the opening 
statement, there was ample basis for finding that reasonable men might 
draw different conclusions from the evidence, had the same not been cut 


11 


I 

i 

i 

i 

j 

i 


of at the outset. Under such circumstances to direct a verdict deprived 
appellant of his right to a trial by jury as provided in the United States 
Constitution (Amendment VII). It is respectfully submitted that if the 
judgment of the District Court in this proceeding is permitted to stand 
as final judgment, this Court will permit a great injustice to the appellant 
and a violation of his Constitutional rights. An analysis of the District 
Court's opinion and the law applicable thereto in this proceeding clearly 
demonstrate the truth of this statement. It is respectfully submitted and 
urged upon this Honorable Court that in the exercise of its great wisdom and 
discretion that this injustice not be permitted to stand 


CONCLUSION 


The appellant has made out an ample case for the relief which he 

i 

is seeking at the hands of this Honorable Court; the judgment below works 
untold harm and cannot be justified in the law or the facts. It is, there¬ 
fore, respectfully submitted by the appellant, that the decison of the Trial 
Court should be reversed and the case remanded for trial on its merits. 


Respectfully submitted, 

JULIUS W. ROBERTSON, 

ROBERTSON & ROUNDTREE, 

1808 - Eleventh Street, N. W. 
Washington, D.C. 


Attorneys for 


Appellants 


i 

i 

i 
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PLEADINGS AND DOCUMENTARY EVIDENCE 


IN THE UNITED STATES DISTRICT COUR^ 
FOR THE DISTRICT OF COLUMBIA 


[ Filed September 9, 1954] 


CHARLES H. HINES ) 

In his own right and ) 

to the use of the United ) 

States of America. ) 

1317 Florida Ave., N. W. ) 

Washington, D. C. ) 

Plaintiff l 

Vs. ) Civil Action No. 3824-54 

WASHINGTON TERMINAL CO. I 
(a corporation) ( 

Union Station l 

Washington, D. C. j 

Defendant ) 


COMPLAINT FOR DAMAGES-PERSONAL INJURY 
(Baggage Truck-Pedestrian) 

The Complaint of the plaintiff herein, Charles Hi Hines, respect 
fully shows to this Honorable Court as follows: 

1. The jurisdiction of this Court is evoked pursuant to Tit. 11, 
Sec. 306 and 326, D. C. Code 1951 Ed and supplements thereto; the 
amount in controversy being more than $3,000.00 exclusive of in¬ 
terests, costs, and attorney's fees. 

* 

2. That heretofore, on to wit, the 14th day of January, 1954 the 
defendant corporation acting by and through one of its agents and em¬ 
ployees whose name and identity are unknown to the plaintiff, did drive 
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20 


and operate a baggage truck train owned by the defendant corporation 
in such a negligent, careless and reckless manner, in the United States 
Post Office that the plaintiff was injured in the manner and to the extent 
hereinafter described. 

3. That the plaintiff is employed as a clerk in the United States 
Post Office at an annual salary of $4,370.00 per annum, and that on 
January 14, 1954 he was so employed and in the course of his employ¬ 
ment it was necessary for him to cross the mailing room floor; and that 
the agent and employee of the defendant corporation had blocked the 
passageway on the said work-room floor with the baggage truck train 
owned by the defendant; and that while the plaintiff was crossing between 
the trucks of the defendant the defendant's agent and employee did start 
the truck train suddenly and without warning thereby injuring the plain¬ 
tiff. 

4. That as a result of the defendant's negligence as aforesaid 
the plaintiff was knocked to the floor, dragged by the defendant's trucks 
and a box fell upon his head; that the plaintiff sustained the following 
injuries: fractured ribs, laceration of the left leg, head injury, various 
bruises and contusions, that he was hospitalized for the period of January 
14 to January 25, 1954 and that he required extensive medical treatment 
and was unable to perform his duties from January 15 to March 4, 1954 
and that subsequent to March 4, 1954 he was required to be absent from 
work because of his injuries on March 17, 18 and 19, 1954. 

5. That the plaintiff as a Federal Employee injured in the course 
of his employment was hospitalized at the expense of the United States 
Government and that the sum of $195.00 was expended on his behalf 

by the United States Government and that the Government is entitled to 
re-imbursement in that amount by the defendant and that the plaintiff 
has otherwise been forced to expend approximately $75.00 on account 
of his injuries. 

6. That the plaintiffs injuries are permanent and disabling and 
that the plaintiffstill experiences pain as a result of the aforesaid 


injuries occasioned by the negligence of the defendant. 

WHEREFORE, the premises considered, the plaintiff prays for 
judgment as follows: 

1. Judgment in the amount of $270 as special damages. 

2. Judgment in the amount of $25,000.00 for pain suffering and 
permanent injury. 


/s/ Charles H. Hines 
Charles H. Hines 


DISTRICT OF COLUMBIA • SS: 

Charles H. Hines being first duly sworn, deposds and says that 
he has read the foregoing Complaint by hifn subscribed; that he knows 
the contents thereof and that the matters and things therein stated he 
verily believes to be true. 


/s/ Charles H. Hines 


Charles H. Hines 


Subscribed and sworn to before me this 0th day of September 


1954. 

/s/ Jeanne C. Harris 
Notary Public, D.C. 

Julius W. Robertson _ * 

Robertson and Roundtree 
* * * * 

Plaintiff demands a jury trial. 


[ Filed September 24, 1954] 

ANSWER 

Comes now the defendant The Washington Terminal Company, and 
in answer to the complaint filed in the above-entitled action, alleges: 

First Defense | 

The complaint fails to state a claim against the defendant upon 

• • I 

which relief can be granted. 

Second Defense 

The defendant for its second defense answers the numbered para- 
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graphs of the complaint as follows: 

1. The defendant denies that jurisdiction of this court is based 
upon Title 11, Section 326, D. C. Code, 1951 Ed. The defendant admits 
each and every other allegation contained in paragraph 1 of the com¬ 
plaint. 

2. The defendant admits that on the 14th day of January, 1954, its 
agent or employee drove a baggage truck in the United States Post Office. 
The defendant denies each and every other allegation contained in para¬ 
graph 2 of the complaint 

3. The defendant admits that the plaintiff is employed as a clerk 
in the United States Post Office at an annual salary of $4,370. 00 per 
annum, that on January 14, 1954, he was so employed and that the 
plaintiff crossed between certain mail trucks. The defendant is without 
information or knowledge sufficient to form a belief as to the truth of 
the allegation that in the course of the plaintiffs employment, it was 
necessary for him to cross the mailing room floor. The defendant 
denies each and every other allegation contained in paragraph 3 of the 
complaint. 

4. The defendant denies the allegations contained in paragraph 4 
of the complaint. 

5. The defendant is without information or knowledge sufficient 
to form a belief as to the truth of the allegations contained in paragraphs 
5 and 6 of the complaint. 

The defendant denies that the plaintiff is entitled to judgment in the 
amount of $25,270.00 or in any amount whatsoever. 

Third and Affirmative Defense 

The defendant for its third and affirmative defense alleges that 
the injuries and^damages, if any, suffered by the plaintiff were the 
result of his contributory negligence. 

WHEREFORE, THE PREMISES CONSIDERED, the defendant prays 
that the complaint be dismissed with costs. 

HAMILTON AND HAMILTON 

B y /s/ M. B. Jones _ 

Attorneys for Defendant * 
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[SERVICE] 


34 [Filed June 11, 1956] 

VERDICT AND JUDGMENT 

| 

I 

j 

This cause having come on for hearing on the llth day of June, 

I 

1956, before the Court and a jury of good and lawful persons of this 
district, to wit: 

Theodore H. Life Edith W. Lewis 

Wayland B. Hart Herman Brenson 

Grace F. Booth Ruth P. Daugherty 

Raymond E. Isham, Jr. Chris M. Lample 
Alice C. Ferguson Edward Hansen 

Frank Kane Dorothy H. Harper 

j 

who, after having been duly sworn to well and truly try the issues between 
Charles H. Hines, in his own right, and to the use of the United States 
of America, plaintiff and Washington Terminal Company, A Corporation, 
defendant and after this cause is heard and given to the jury in charge, 
they upon their oath say this llth day of June, 1956, that they find for 

i 

the defendant against said plaintiff, by direction of the Court. 

WHEREFORE, it is adjudged that said plaintiff take nothing by 
this action, that said defendant go hence without day, be for nothing held 

I 

and recover of plaintiff his costs of defense. 

HARRY If. HULL, Clerk, 

/s/ John F. Burke _ 

By direction of Depat * Clerk 

Judge Alexander Holtzoff 
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35 [ Filed June X3, 1956] 

MOTION FOR A NEW TRIAL OR FOR RECONSIDERATION 
OF THE RULING OF THE COURT DIRECTING 
A VERDICT FOR THE DEFENDANT 

Now comes the plaintiff herein, by and through his counsel, 

Robertson & Roundtree, and moves this Honorable Court for a new 
trial or, in the alternative, for reconsideration of the ruling herein 
directing a verdict for the defendant, Washington Terminal Company, a 
corporation, and for grounds of such motion respectfully submits to this 
Honorable Court as follows: 

1. The opening statement and all the reasonable inferences de- 
ducible therefrom fairly and substantially laid the foundation for the 
introduction of evidence of negligence on the part of the defendant. 

2. The finding that the plaintiff was guilty of contributory negligence, 
as a matter of law, did not preclude a recovery where there was a proper 
basis, for the application of the doctrine of last clear chance. 

3. The opening statement need only outline the facts intended to 
be proven by the evidence, and to set forth the general theory of the 
case for the edification of the jury and where counsel lays the foundation 
for the introduction of substantial evidence, which, if believed, would 
hold the defendant liable then such a statement is sufficient. 

4. Ordinarily contributory negligence is a matter of fact to be sub- 

i 

mitted to the jury, and counsel is not required to negative contributory 
negligence in his opening statement. 

36 5. The plaintiff further relies upon the memorandum of points 
and authorities annexed hereto, and such other and further matters and 
things as may be alleged andpresented upon a hearing of this motion. 

Respectfully submitted, 

ROBERTSON & ROUNDTREE 

Attorneys for Plaintiff * * * 

[CERTIFICATE OF MAILING] 


[Filed June 29, 1956] 


i 


ORDER OVERRULING MOTION FOR NEW TRIAL 
OR FOR RECONSIDERATION OF THE RULING OF 
THE COURT DIRECTING A VERDICT FOR THE 

DEFENDANT. 

i 

I 

Upon the coming on for hearing of the motion filed herein by the 
plaintiff, for a new trial, it is this 29th day of June, 1956, ordered that 
said motion be, and the same is hereby overruled. 

HULL, Ctok 

B y /s/ John F. Burke 
Deputy Clerk 

By direction of 

ALEXANDER HOLTZOFF 
Judge 


[ Filed June 29, 1956] 

NOTICE OF APPEAL 

Notice is hereby given this 29th day of June, 1956, that Charles H. 
Hines, the Plaintiff herein hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the lltfafday of June, 1956 in favor of the Defendant, The 
Washington Terminal Co., a Corporation against said Charles H. 

Hines. 

• j 

/s/ Julius W. Robertson 
ROBERTSON & ROUNDTREE 
Attorney for Plaintiff 

1808 11th Stree t, N.W . 

1 - * 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 

1 [ Filed July 24, 1956] 

Washington, D. C., 

June 11, 1954. 

The above-entitled cause came on for trial before the Honorable 

ALEXANDER HOLTZOFF, United States District Judge, and a jury, at 

10:00 o'clock a. m. 

APPEARANCES: 

On behalf of the plaintiff: 

JULIUS W. ROBERTSON, Esq., and 
BRUCE R. HARRISON, Esq. 

On behalf of the plaintiff: 

WILLIAMB. JONES, Esq., and 
GEORGE E. HAMILTON, HI, Esq. 

* * * * * * 

2 THE COURT: Do I correctly understand, Mr. Robertson, that the 
negligence charged against the defendant is that the defendant created a 
dangerous condition by parking defendant's trucks so as to block the 
passage? 

MR. ROBERTSON: That is one. 

THE COURT: That is the negligence charged ? 

MR. ROBERTSON; That is right. 

THE COURT: I will hear the case first on the issue of liability 
before taking any evidence on the issue of damages because I have some 

doubt as to whether that is a ground for recovery. 

* * * * * * 

MR. ROBERTSON: May it please the Court, ladies and gentlemen 
of the jury, this is a case of personal injury for damages which is brought 
by Mr. Charles H. Hines who is seated here before you for injuries he 
received due to the alleged negligence of the operation of a truck by 
the defendant. 

* * * * * * 


3 
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The plaintiffs case will shew that the plaintiff is a post office 
employee, employed at the main Post Office at North Capitol and G. He 
has been employed there for a number of years, more than 20 years. 

His duties consisted of serving as a time clerk and, in that capacity, 

. I 

we will show you he was required to check on the number of hours worked 
per day of the various employees in the post office. j 

From his duty station, which was on the North Capital Street side 
of the building, that is, the west side, during the course of each evening 
when he was on the evening tour of duty, it was necessary for him to go 
across the workroom floor to the Division of Outgoing Mails. That is 
the section where the mails originating in Washington! is sent out to various 
destinations. j 

Our evidence will show that he had worked in that capacity for some 
nine years and had followed the same general routine of his duties through¬ 
out that tin®. 

On the night in question, January 14, 1954, at about 11:00 p. m., 
as was customary he left his duty station to go to the Delivery Section 
of the Mail Room to get the time for the men vho were working there. 

Our evidence will show that, as he traversed his usual route, that 
an agent and an employee of the defendant, Washington Terminal Company 

i 

who had come into the post office to carry the mail bags fromthe post 
office back to the station, had parked a line of trucks there which was 
blocking the passage and the transit of the employees in the post office. 

The evidence will show to you as follows: That Mr. Hines stepped 
between these trucks, as was customary, and at the instant he did that, 

i 

without warning the driver of the defendant's truck jerked off suddenly, 
knocking Mr. Hines to the floor; fractured his rib and severely 
injuring his leg inflicting permanent injury on his leg, as we will show you 
during, the course of this trial. 

We will further show you that the defendant corporation, the 
Washington Terminal Company, has a regulation which forbids hauling 
more than two trucks into or out of the post office and the plaintiffs 
evidence will show that on this particular occasion the defendant's em- 
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ployee, in violation of that regulation which was promulgated for safety, 
had at least six and possibly more trucks in line. We will show you that 
the defendants employee, George Young, drove this truck on the crowded 
floor of the post office knowing that people were working there on foot, 

without looking back or maintaining any proper lookout. 

* * * * * * * 

6 I state to you, ladies and gentlemen of the jury, that we will 
likewise show you that, as a result of the negligence of the defendant's 
agent and employee in the way in which he operated this truck, in the 
way in which he violated the defendant's own regulations in taking more 
than two trucks into the post office and the way in which he started 
without warning, the way he started without looking back to see whether 
anyone was near the trucks, he didn't stop after knocking Mr. Hines to 

7 the ground and severely injuring him and that all of these matters 
coincided to cause Mr. Hines to have the serious injuries which we have 
complained of, that is, his leg is permanently disfigured and surgery 

will be required to correct this condition at additional hospital expense. 

******* 

8 (A short recess was had.) 

MR. JONES: May we approach the bench. Your Honor? 

THE COURT: Yes, indeed. 

(At the bench:) 

MR. JONES: We were discussing, at the counsel table as to how 
you want this liability proved. Do you want the plaintiff to testify with 
respect to the damages he claims at this time? 

THE COURT: No; I think he can go on the stand twice, if neces¬ 
sary. 

MR. ROBERTSON: All right. Your Honor. 

THE COURT: Mr. Jones, judging from Mr. Robertson's opening 
statement, the plaintiff relies on something else besides merely blocking 
the passageway improperly, namely, that the employee of Washington 
Terminal Company started one of those trucks without any warning and 
struck the plaintiff. 

That puts a slightly different light upon the case, does it not? What 
is your defense to that? 
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9 MR. JONES: If they can prove it — 

THE COURT: What is your defense ? 

BAR. JONES: Our defense is that he did start with care and did give 
warning. 

THE COURT: In view of that fact, why isn't this a case for settle¬ 
ment consideration, Mr. Jones ? 

MR. JONES: Your Honor, as I indicated to you the other day — 

THE COURT: I thought it was one of those cases where you claimed, 
on the admitted facts, there would be no liability but there is a factual 
issue. 

I 

MR. JONES: Also the contributory negligence issue. 

THE COURT: It would not be if a driver, say, jstarts the car 
suddenly and strikes a person who is walking across the path of the car. 
Even though the person who was walking across the part of the car is 

guilty of contributory negligence, it seems to me that the last clear chance 

I 

doctrine completely justifies recovery. 

MR. JONES: This is a case where a man walked between two trucks. 
It is like a man crossing between the cars of a freight train. There isn't 
the doctrine of last clear chance where the engineer Wouldn't know the 
man was going between the cars. 

THE COURT: Do you mean he was going backwards ? 

10 MR. JONES: No. We say there were four trucks. There were four 

of these baggage trucks loaded, hooked together, with! a tractor pulling 

the trucks and the man went in between the last two trucks. 

_ _ i 

THE COURT: You mean he stepped over — 

MR. JONES: He stepped over the tongue, the coupling. 

THE COURT: You did not state that in your opening statement, 

did you, Mr. Robertson? 

MR. ROBERTSON: I thought I did. 

THE COURT: I misunderstood you, then. 

MR. ROBERTSON: With regard to that, we say that he had in- 

i 

vitation. 

THE COURT: Perhaps I did not follow that. Did you state in your 

i 
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opening statement that he stepped across the tongue ? 

MR. ROBERTSON: That is right. That is the time when he started 
suddenly and, moreover, I thought I made it clear that this was the custom 
and the practice which had existed for more than 20 years in the Post Of¬ 
fice. 

* * * * * * 

11 MR. JONES: I will make a motion for a directed verdict on the 
opening statement. 

THE COURT: On what ground? 

MR. JONES: First, there was no showing made of negligence on the 
part of the defendant and, second, that there was an absolute showing of 
contributory negligence on the part of the plaintiff. 

MR. ROBERTSON: If Your Honor please, with regard to that we 
rely on the case of Baltimore & Ohio Railroad vs. Papa and I think that 
is a complete answer. 

* * * * * 4c 

12 THE COURT: You were referring to the case of Baltimore & Ohio 
Railroad Company vs. Papa, 77 Appeals D. C., 202 ? 

MR. ROBERTSON: Yes. 

THE COURT: In that case, the testimony is that the engineer 
beckoned him to go through. 

MR. ROBERTSON: In this case, if Your Honor please— 

THE COURT: Just a moment. In the Baltimore & Ohio vs. Papa 
case, the engineer expressly beckoned to the plaintiff to cross over. 
Doesn't that distinguish the case ? 

MR. ROBERTSON: I think the principle is still the same where 
the invitation arises. 

In this case, the invitation to cross by custom and usage and the 
defendant should have known that because crossing between the trucks 
has been the practice. 

THE COURT: You can walk around. 

MR. ROBERTSON: No, because it extended up to a point at the 


elevators, all the way down to the end of the hall. There is just an open 
space there. 

May I be heard further, if Your Honor please, with regard to the 
last clear chance ? Assuming that the plaintiff was contributorily negli¬ 
gent with regard to stepping between the trucks, I would like to say that 
the proximate cause of the injury was the defendants violation of its own 
regulation promulgated for safety. If there had been only two trucks, the 
driver should have seen and could have seen and it is their own regu¬ 
lation which they admit. 

MR. JONES: He couldn't have seen the man between the trucks when 
the man was back of him. 

THE COURT: You did not state in your opening statement, did you, 

I 

that there was no way of walking around the trucks, tbit the entire passage¬ 
way was blocked? 

MR. ROBERTSON: I stated that the passageway was blocked. 

MR. JONES: He didn't say he couldn't go around the front end. 

THE COURT: What about that ? Of course, if ydur pepole blocked 

- 

the entire passageway so that there was no room to walk around the 
trucks, there was no other way to get through. 

I 

MR. JONES: There had to be a front end to get around the tractor. 

He says there were si* trucks hooked together. There has to be a space 
in front of the tractor. 

. 

THE COURT: Yes, you could have gone in front |of the tractor. 

MR. ROBERTSON: The front was around the corner. That is true, 
he could have gone around the front of the truck. That area, was blocked— 

MR. JONES: There is nothing in the opening statement on that. 

THE COURT: No, there is nothing about that. Is that a fact ? 

MR. JONES: No. 

THE COURT: Do you have another case there, Mr. Robertson ? 

• I 

MR. ROBERTSON: Yes, I do. Assuming the plaintiff was negli¬ 
gent — this is the case. 

THE COURT: Capital Transit vs. Garcia, 90 Appeals D. C., 168. 
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It seems to the Court that the doctrine of last clear chance does 
not apply here because the last clear chance doctrine applies only 
where the defendant knew or should have known of the plaintiffs peril. 

MR. ROBERTSON: I think this is a perfect illustration. The 
defendant knew that people were working all around where he had the 
passageway blocked. He was under a duty, before he started, to sound 
his horn or otherwise to look to see that he had a clear passageway and 
then, in the Garcia case, I don’t think that it need be that the defendant 
had discovered him but if he could have discovered, by the exercise of 
caution, I think the rule applies because in this case the Court says 
clearly there never was a chance when the operator of the street car 
could have avoided it 

THE COURT: But he did not sound his horn. 

MR. JONES: There is no horn. 

THE COURT: Is there some signal ? 

MR. JONES: Stepping on the accelerator — 

THE COURT: Is there a siren ? 

MR. JONES: No, you couldn’t have a siren in that Post Office 
Department. It would drive people crazy there. 

* * * * * * 

THE COURT: What should the driver of the tractor have done, 

Mr. Robertson? What do you think he should have done ? 

MR. ROBERTSON: All he had to do was to look to see if he had 
a clear way to start and not start off with such a sudden motion, such a 
sudden jerk. 

MR. JONES: There is a time when the man is between the two 
trucks and unless the driver watches all the time, he doesn't know 
the man is between them. 

THE COURT: What is the violation of the regulation ? 

MR. JONES: The regulation says that usually they shall not pull 
more than two trucks in or out of the post office and, of course, the 
reason for that is there is a ramp between the two buildings but it does not 
say inside of the building. 
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THE COURT: In other words, you claim there was no violation? 

MR. JONES: That is right. 

MR. ROBERTSON: If Your Honor please, with Regard to the regu¬ 
lation, I think that the testimony will show that this truck was going out of 
the post office. 

THE COURT: No, I do not care about that. I have to decide whether 
your opening statement states a cause of action, assuming that the facts 
are true as you have stated them to be, in your opening statement. 

I want to make sure that I correctly understand your opening state¬ 
ment that the plaintiff stepped across the tongue connecting two of these 
trucks. 

MR. ROBERTSON: That is right, Your Honor, j 

THE COURT: And while the plaintiff was stepping across the 
tongue, the engineer in charge of the tractor that was pulling the line of 
trucks suddenly started ? 

MR. ROBERTSON: That is right. Your Honor. 

THE COURT: Without any warning and that while, as a result 
of that, the plaintiff was injured because he was at that moment stepping 
across the tongue, is that correct ? 

MR. ROBERTSON: That is correct and I also stated in my opening 
statement about the regulations. 

THE COURT: Yes, and the defendant was violating the regulations 
which regulated the parking of these trucks ? 

MR. ROBERTSON; That is right. 


THE COURT: I am going to direct a verdict in favor of the defendant 
on the ground of contributory negligence. I will explain my ruling in 
greater detail in open court. 

(In open court:) 

THE COURT: According to the plaintiffs opening statement, the 

I 

facts that the plaintiff expects to prove are as follows: 

i 

That the line of mail trucks connected with each other by means 

I 

of tongues and camected at the front with a tractor that furnished the 
motive power for moving the line of trucks was parked on the floor of 
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the post office in which the mail was being handled. An employee of 
the defendant was the driver or the engineer operating the tractor. 

The plaintiff, in the performance of his duties as a postal clerk, 
stepped across the tongue connecting two of these trucks and his purpose 
in so doing was to get on the other side of the line of trucks. While 
he was stepping across, the engineer, without warning, started his 
engine and the line of trucks suddenly started and the plaintiff was injured. 
The Court is of the opinion that, assuming those facts to be true, 
the plaintiff would not be entitled to recover. Irrespective of 
the question as to whether the defendant was guilty of any negligence, 
the plaintiff was obviously guilty of contributory negligence, as a matter 
of law, in stepping across the tongue connecting two of these trucks. 

He must be charged with knowledge that sooner or later those trucks 
would be moved and, unfortunately for him, they started moving as 
he was stepping across. 

In view of the circumstances, the Court will direct a verdict in 
favor of the defendant. 
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STATEMENT OF QUESTION PRESENTED 

In the opinion of the appellee the question presented 
is whether the District Court correctly directed a verdict 
for appellee at the end of appellant’s opening statement 
to the jury and the clarification and explanation thereof to 
the judge, which clearly show appellant to have been guilty 
of contributory negligence. 
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COUNTER-STATEMENT OF THE CASE 

The facts before this court are those stated by appel¬ 
lant’s counsel in his opening statement to the jury and 
i his subsequent statements to the trial court at a bench 
conference, at the termination of which that court directed 
a verdict for the appellee, defendant below. 

Appellant on the night of January 14, 1954, was an 
! employee of the United States Post Office Department His 
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place of work was the main Post Office in Washington, 
where he had been employed for more than twenty years. 
His position was that of a time clerk which required him 
to cross the Post Office work room floor every evening to 
check the number of hours worked by other employees. 
He had worked in that capacity and had followed the 
same general routine in performing his duties for nine 
years prior to January 14, 1954. On that night, as appel¬ 
lant traveled his usual route over the work room floor, an 
employee of appellee parked a line of six or more mail- 
trucks which blocked appellants passage from one part 
of the Post Office work room to another part. The trucks 
were brought into and parked in the Post Office for the 
purpose of loading and transporting mail in bags to the 
Union Station. Appellant, as was customary, stepped 
between two of these trucks at the moment appellee’s em¬ 
ployee suddenly and without warning moved them. This 
movement was a jerking one. Appellant was knocked to the 
floor and suffered certain injuries. Appellee had a regu¬ 
lation which forbade hauling more than two trucks into 
and out of the post office, but, at the time appellant was 
injured, appellee’s employee was moving six or more 
trucks. Appellee’s employee, without looking back or main¬ 
taining any proper lookout, operated the line of trucks on 
the crowded Post Office floor when he knew that people were 
working there. The employee of appellee did not stop 
the line of trucks after knocking appellant to the floor. 
(JJL 9-10.) 

Following the opening statement, appellant’s counsel ex¬ 
plained that statement to the trial court. He stated that 
appellant, in crossing between two of the trucks, stepped 
over the tongue connecting them. Appellant did that 
pursuant to invitation, i.e., in accordance with custom 
and practice that had existed at the Post Office for more 
than twenty years. While the appellant could not have 
walked around the rear of the line of trucks, since they 
were backed up to elevators, he could have gone around the 
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front of the trucks. The front of the trucks and the tractor 
pulling them were around a corner. If there had only 
been two trucks, instead of six or more, appellee’s em¬ 
ployee could have seen appellant. While appellant was in 
the act of stepping across the tongue coupling the two 
trucks, appellee’s employee suddenly and without any 
warning started the tractor and the line of trucks, as a 
result of which appellant was injured. (J.A. 10-15.) 

In light of the foregoing opening statement and ex¬ 
planation thereof, and upon appellee’s motion, the trial 
court directed a verdict for appellee on the ground of 
appellant’s contributory negligence. (J.A. 15-16.) 

SUMMARY OF ARGUMENT 

Appellee contends that the District Court’s judgment 
on the directed verdict at the end of appellant’s opening 
statement should be affirmed. As stated by the District 
Judge, the verdict was directed because, assuming that 
the facts stated by the appellant were true, they showed 
him to be guilty of contributory negligence. 

Appellant’s opening statement, together with his ex¬ 
planation and qualification of it at a bench conference, 
showed that he crossed between two coupled mail trucks 
in the City Post Office. These trucks were a part of six 
loaded mail trucks all coupled to a tractor. Appellant could 
have gone around a corner and crossed in front of the 
tractor, but instead he saw fit to cross between two trucks 
just as the tractor operator moved them forward, which 
movement threw appellant to the ground and injured him. 

Appellant contends that the last clear chance doctrine is 
applicable in this case. But appellee, through its em¬ 
ployee, the tractor operator, did not and, in the exercise 
of reasonable care, could not have seen that appellant was 
oblivious to his danger. The tractor operator was around 
the corner and, therefore, could not see appellant. Thus, 
appellee’s employee was not in a position to have averted 
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the accident. Withont a showing that appellee’s em¬ 
ployee could or should have seen appellant and thereafter 
had sufficient time to avert the accident, the last clear 
chance doctrine does not apply. 

Appellant’s contention that the direction of the verdict 
in this case denied him his constitutional right to a jury 
trial is without merit. It is the rule in the federal courts 
that a verdict should be directed when the undisputed facts 
show that the plaintiff can’t recover and that in such an 
instance taking the case from the jury does not violate 
the Seventh Amendment. 

ARGUMENT 

Appellant in his Brief makes three arguments for re¬ 
versing the District Court First, he states that his open¬ 
ing statement made a showing of negligence on the part 
of appellee. Second, he contends that the trial court erred 
in directing the verdict on the ground that appellant’s 
opening statement and the explanation thereof at the bench 
conference showed appellant to be guilty of contributory 
negligence as a matter of law. Third, the directed verdict 
deprived appellant of his constitutional right to a jury 
trial. Since the District Judge stated that he was direct¬ 
ing the verdict in favor of the appellee “on the ground 
of contributory negligence” (J.A. 15), appellant’s first 
argument as to appellee’s negligence need not be considered. 

1. Appellant was shown to have been guilty of 
contributory negligence 

The opening statement and subsequent statements at 
the bench conference by appellant’s counsel make evi¬ 
dent that appellant conceded that he was guilty of con¬ 
tributory negligence. In his opening statement, appel¬ 
lant’s counsel said that the appellant was injured when 
he was crossing between two trucks of a line of six or 
more loaded mail trucks. (J.A. 9, 10.) The appellant 
was making that crossing as a result of a custom in the City 
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Post Office. (JJL 9.) At the time, he was going from 
one part of a room to another in the course of his work 
for the Post Office Department (J.A. 9.) While appel¬ 
lant was between the two trucks, appellee’s employee, 
a tractor operator, without looking and without giving prior 
warning, suddenly started the line of trucks which re¬ 
sulted in a lurch or jerk throwing appellant to the floor 
and injuring him. (JJL 9, 10.) 

At the bench conference, appellant’s counsel, in ex¬ 
plaining the opening statement, conceded that the loaded 
mail trucks were coupled together (JJL 15); that, at the 
time appellant crossed between the two trucks, the tractor, 
located at the front end of the six trucks, pulled the trucks 
forward (J.A. 13, 15); that, while appellant’s passage 
behind the rear truck was blocked, there was space for 
appellant to pass in front of the tractor (J.A. 13); that the 
tractor was around a corner when appellant stepped over 
the coupling between the two trucks (JJL 13); and that 
if the train of trucks had consisted of only two trucks, 
appellee’s employee could have seen appellant when he 
w-as stepping between the trucks (J.A. 13). 

It is well settled that a United States District Court 
should direct a verdict at the end of a plaintiff’s opening 
statement where it definitely appears that plaintiff would 
not be entitled to recover on the facts stated. Oscanyan v. 
Arms Co., 103 U.S. 261; McGovern v. Hitt, 62 App. D.C. 
33, 64 F. 2d 156, cert, den., 290 UJS. 637; McNeill v. Nevius, 
88 U.S. App. D.C. 49, 187 F. 2d 81. Of course, plain¬ 
tiff’s counsel should be given an opportunity to explain 
and qualify his opening statement, so far as the truth will 
permit; “but if, with such explanation and qualification, it 
should clearly appear that there could be no recovery, the 
court -should not hesitate to so declare and give such di¬ 
rection as will dispose of the action”. Oscanyan v. Arms 
Co., 103 U.S. 261, at 264. Here, at the bench conference, 
appellant’s counsel was afforded an opportunity to ex¬ 
plain and qualify his opening statement The colloquy 
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between appellant’s counsel and the court was the oppor¬ 
tunity the law contemplates. McGovern v. Hitt, 62 App. 
D.C. 33, 35, 64 F. 2d 156,158, cert, den., 290 U.S. 637. 

As has been noted, the trial court held that the appel¬ 
lant’s opening statement, together with explanation and 
qualification thereof, showed him to be guilty of contribu¬ 
tory negligence. Contributory negligence defeats recovery 
by a plaintiff. Fducett v. Bergmann, 57 App. D.C. 290, 22 
F. 2d 718; Landfair v. Capital Transit Co., 83 U.S. App. 
D.C. 60, 165 F. 2d 255. 

The facts in this case are analogous to those in Guess v. 
Baltimore & 0. R. Co., 191 F. 2d 976 (C.A. 8,1951), where 
at the end of plaintiff’s case the trial court directed a 
verdict for the defendant. Plaintiff Guess was injured 
when he crossed between two coupled cars of a freight train 
which blocked a path customarily used by pedestrians to 
cross the railroad tracks. The freight train was also 
blocking one public crossing but, by going a bit farther in 
another direction, the plaintiff could have reached the other 
side of the tracks by using an underpass. The plaintiff’s 
case showed that pedestrians, including plaintiff, had on 
previous occasions passed between cars of standing trains 
just as Guess was doing. But as Guess was between the 
two cars, the train jerked and started up without sounding 
a bell or whistle or giving any other signal, even though 
the pertinent state law required the ringing of the bell 
or the sounding of the whistle before starting a train. The 
sudden movement of the train threw Guess onto the ground 
and his arm was run over by the wheels of the train. Plain¬ 
tiff contended that, because of custom, there was an im¬ 
plied invitation on the part of the defendant for persons 
to pass between defendant’s cars. In sustaining the directed 
verdict for defendant, the Court of Appeals for the Eighth 
Circuit said (p. 979): 

In the instant case, the crossing was not a public 
one in any ordinary sense, but a pathway used by 
pedestrians to cross the defendant’s tracks, without 
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the defendant’s objection. There was no evidence that 
cars blocked the pathway for long periods of time. 
The tracks were extensively used. There were at least 
two safe ways by which the plaintiff could have re¬ 
turned to his home, one by way of Exchange Ave¬ 
nue where there were gates at the crossing, and 
another by way of the underpass at St. Clair Avenue. 
All that the plaintiff did for his own safety upon reach¬ 
ing the freight train, which had only recently pulled 
in, was stop and listen before attempting to pass be¬ 
tween the cars. He made no investigation to ascertain 
whether the train was likely to move. He obviously 
took an unwarranted chance when he attempted 
to climb over the bumper between two of the cars. 
That he thus contributed to the happening of the ac¬ 
cident seems obvious. The evidence that the plaintiff 
and others had previously passed between cars of the 
defendant in following tie pathway in suit, did not, 
in our opinion, make the railroad’s equipment any 
part of the way across its tracks or amount to an im¬ 
plied invitation to pass between its cars on any and 
all occasions. We think the plaintiff in passing be¬ 
tween the cars, under the circumstances disclosed by 
the evidence, was acting at his own peril and was guilty 
of contributory negligence as a matter of law. 

Here appellant “was acting at his own peril and was 
guilty of contributory negligence as a matter of law” 
when he crossed between the coupled mail trucks. He did 
so when he was unable to see the tractor which pulled 
the trucks since it was around the comer. As Judge Holt- 
zoff said in directing the verdict, appellant was “charged 
with knowledge that sooner or later those trucks would be 
moved”. (J.A. 16.) Appellant was no more invited by 
appellee to cross between the trucks than the plaintiff in the 
Guess case was invited by the Railroad Company to pass 
between its cars. And like Guess, appellant had a safe 
way to reach his destination. He, admittedly, could have 
gone around the front of the tractor. The lack of a signal 
before appellee moved the trucks no more freed appellant 
of negligence than did the Railroad’s failure to sound the 
bell or whistle exculpate Guess. 
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Baltimore <& 0. R. Co. v. Papa, 77 TJ.S. App. D.C. 202, 
133 F. 2d 413, cited by appellant, is inapposite. There the 
engineer motioned the plaintiff to cross between the engine 
and a car. Such was not the case here. 

Appellant contends that this is a case where the so-called 
last clear chance doctrine applies and that, therefore, the 
jury should have heard the evidence and returned a verdict 
Capital Transit Co. v. Garcia, 90 TJ.S. App. D.C. 168, 194 
F. 2d 162, is appellant’s authority for that position. But in 
that case Garcia was walking toward the street car which 
put him in a position for the car operator to see him and to 
notice that he was oblivious to the car’s approach. But 
that was not the case here. Appellant’s counsel stated that 
the front of the trucks, with the tractor in front of them, 
was “around the comer” from appellant (J.A. 13.) The 
operator of the tractor was, as he had to be, with the 
tractor. There were “six and possibly more trucks” in the 
line. (J.A. 10.) According to appellant’s counsel, “[i]f 
there had been only two tracks, the driver [tractor oper¬ 
ator] should have seen and could have seen” appellant. 
(J.A. 13.) The accident happened, according to appellant’s 
counsel, because the appellee violated its own regulations 
by having the tractor operator pull six or more trucks. 
(J.A. 13.) That is because the six trucks put the tractor 
operator around the corner where he could not see appel¬ 
lant when he moved the tractor and trucks. Obviously, if 
the tractor operator could not have seen appellant when 
he started the forward movement of the tractor and line 
of trucks, he could not have seen that appellant was obliv¬ 
ious to the fact that the line of trucks was about to start 
There is nothing here to show that the tractor operator 
“saw or in the exercise of reasonable care and prudence 
should have seen” the appellant in sufficient time to have 
averted the accident. Without such a showing the last 
clear chance doctrine does not apply. Capital Transit Co. 
v. Grimes, 82 U.S. App. D.C. 393, 394, 164 F. 2d 718, 719, 
cert den., 333 U.S. 845; Dean v. Century Motors, 81 TJ.S. 
App. D.C. 9, 154 F. 2d 201; Landfair v. Capital Transit 
Co., 83 U.S. App. D.C. 60,165 F. 2d 255. 


2. Appellant was not denied his constitutional right 

to a jury trial 

Appellant argues that the court’s directing the verdict 
for the appellee impaired his constitutional right to a jury 
trial. There is no merit to this contention. The Supreme 
Court has for nearly a century held that directing a ver¬ 
dict for insufficiency of the evidence does not violate the 
Seventh Amendment. Galloway v. United States, 319 TJ.S. 
372, 389. And that right and duty of a court should be 
exercised, in a proper case, at the end of the plaintiff’s 
opening statement. “Indeed, there can be, at this day, no 
serious doubt that the court may at any time direct a 
verdict when the facts are undisputed, and the jury should 
follow such discretion. • • • The intervention of the 
jury is required only where some question of fact is 
controverted.” Oscanyan v. Arms Co., 103 U.S. 261, 266, 
where the Court upheld the direction of a verdict upon the 
opening statement of plaintiff’s counsel It is submitted 
that it has been heretofore demonstrated that appellant’s 
opening statement, together with his explanation and quali¬ 
fication thereof, shows undisputedly appellant’s contribu¬ 
tory negligence. The trial court properly took the case 
from the jnry. 

CONCLUSION 

In view of the foregoing, the judgment of the District 
Court on the directed verdict should be affirmed. 

Respectfully submitted, 

William B. Jones 
George E. Hamilton, III 
Attorneys for AppeUee. 

October, 1956. 
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1. Did the lower Coart, in granting defendant’s motion for a 
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directed verdict on opening statement of plaintiff’s counsel, comply 
with established standards governing the disposition of such motions ? 
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I 

2. Should not the Trial Court have heard evidence in order to 

i 

determine the question of whether or not the plaintiff was properly 
chargeable with contributory negligence in view of the very clear 
showing in the opening statement of specific acts of the defendant 
deemed negligent by the plaintiff and relied upon as a basis for re¬ 
covery? 

3. Did the Trial Court in directing a verdict against appellant 

i 

on plaintiff’s counsel opening statement deprive appellant of his con¬ 
stitutional right to a trial by jury as provided in Amendment VU of the 
United States Constitution ? ! 
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JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of the United States District 
Court for the District of Columbia entered for the appellee, defendant 
below, granting appellee’s motion for a directed verdict on appellant’s, 
plaintiff below, opening statement. This Court has jurisdiction pur¬ 
suant to Tit. 28, Sec. 1291 of the United States Code. I 
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STATEMENT OF THE CASE 

This is an action for personal injuries to, and expenses incurred 
for medical treatment, etc. together with loss of earnings of plaintiff 
appellant, Charles H. Hines, and for re-imbursement to the Government 
of the United States for payments made by it for the treatment of the 
plaintiff-appellant through the Bureau of Employees Compensation against 
the Washington Terminal Company, defendant-appellee. 

On January 14, 1954 at about 11:00 p. m. the plaintiff, Charles H. 
Hines, was employed as a clerk in the City Post Office. His duties 
there consisted of keeping a record of the time worked by other clerical 
employees; and in tlie course of his employment it became necessary 
for him to go from one point in the Post Office to another, on the work¬ 
room floor where mail was sorted. The defendant-appellee was under 
a statutory duty to transport mail from the Post Office to the Washing¬ 
ton Terminal for transportation to other points in the country, and in 
carrying out this function utilized baggage trucks to go into the Post 
Office and carry out loads of mail. On the date and at the time as 
aforesaid, an employee of the defendant-appellee had parked several 
baggage trucks on the floor of the Post Office, some time previous 
to the accident, in such a manner as to effectively block the passage 
of employees moving from one part of the floor to another. 

The plaintiff-appellant in carrying out his duties as aforesaid 
stepped between the standing cars of the train of baggage trucks and as 
he did so the employee of the defendant-appellee started the train of 
trucks suddenly, without sounding a warning or signal, and without 
maintaining a proper look-out thereby injuring the plaintiff - appellee. 

As a consequence the plaintiff appellee sustained fractured ribs, 
hematoma of the left leg affecting the circulatory system thereof 
and other injuries. 

The plaintiff-appellant claims that the employee of the defendant- 
appellee created an unsafe condition by blocking the passage way, 


3 


failed to exercise caution in starting the train of trucks in that he failed 
to sound a warning or to maintain a proper look-out, and that he violated 

a regulation of the defendant-appellee in that he was pulling more than 

| 

two trucks. The defendant-appellee admitted the operation of the 
train of trucks as alleged, denied other material allegations of the com¬ 
plaint and set up contributory negligence as a defense. 

The plaintiff-appellant, by counsel in the opening statement, 
described the accident as follows: 

* * * "Our evidence will show that as he traversed 

his usual route, that an agent and an employee of the 
defendant, Washington Terminal Company, who had come 
into the Post Office to carry the mail bags from the Post 
Office back to the station had parked a line of trucks there 
which was blocking the passage and the transit of the em¬ 
ployees in the Post Office. / 

The evidence will show to you as follows: That » / 

Mr. Hines stepped between these trucks as was custo-^ ]/ 
and at the instant he did that, without warning 
the driver of the defendants truck jerked off suddenly, 
knocking Mr. Hines to the floor, fractured his rib and 
severely injuring his leg inflicting permanent injury 
on his leg, as we will show you during the course of 
this trial. 

We will further show you that the defendant corpora¬ 
tion, the Washington Terminal Company, has a regula¬ 
tion which forbids hauling more than two trucks into or 
out of the Past Office, and the plaintiffs evidence will 
show that on this particular occasion, the defendants 
employee was in violation of that regulation which was 
promulgated for safety, had at least six and possibly 
more trucks in line. 

We will show you that the defendants employee, 

George Young, drove this truck on the crowded floor 
of the Post Officfes^nowing that people were working 
there on foot, without looking back or maintaining 
any proper lookout." (App. 10) 

♦ * * "I state to you, ladies and gentlemen of the 
jury, that we will likewise show you that, as a result 
of the negligence of the defendants agent and employee 
in the way in which he operated this truck, in the way 
in which he violated the defendants own regulations in 
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taking more than two trucks into the Post Office and the 
way in which he started without warning, the way he 
started without looking hack to see whether anyone was 
near the trucks; he didn't stop after knocking Mr. Hines 
to the ground and severely injuring him and that all of 
these matters coincided to cause Mr. Hines to have the 
serious injuries which we have complained of. ” 

(App. 10) 

At the close of the opening statement the defendant-appellee's coun¬ 
sel requested permission of the Court to approach the bench to inquire 
as to whether or not the plaintiff would be required to take the stand 
twice, once on the question of liability and again on the question of 
damages. Thereupon, after colloquy at the bench, the Court asked 
counsel for the defendant-appellee, "Are you going to make a motion ?". 

A motion for a directed verdict was then made by the defendant, and the 
Trial Court sustained the same holding that the plaintiff-appellant was 
guilty of contributory negligence as a matter of law. Appellant seasonably 
filed a motion for a new trial or for reconsideration and points and 
authorities in support thereof; this motion was denied. This appeal was 
taken from the judgiment directing a verdict in favor of the defendant- 
appellee. 

STATEMENT OF POINTS 

The Learned Trial Court erred in directing a verdict for the 
defendant, Washington Terminal Corporation, at the close of the plain¬ 
tiffs opening statement for the following reasons: 

1. The Trial Court could not properly entertain the defendant's 
motion for a directed verdict predicated solely on the pleadings and the 
appellant's opening statement because both the pleadings and the opening 
statement put in issue the question of the prime negligence of the defen¬ 
dant in the manner of the operation of its trucks, the violation of its 
safety regulations, and the creation of an unsafe condition, and there 
was nothing before the Trial Court which compelled a conclusion that 
the plaintiff -appellant was chargeable with contributory negligence as a 
matter of law. 
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2. Conceding that the plaintiff-appellant stepped between the 

standing trucks of the train, that fact alone does not establish con¬ 
tributory negligence as a matter of law but poses a factual issue 
which must be left to the determination of the jury and which issue 
must be developed by competent evidence. j 

3. The Trial Court failed to consider the applicability of the 
doctrine of last clear chance as enunciated in this jurisdiction. 

4. The Trial Court's action in directing a verdict against appel¬ 
lant deprived him of his constitutional right to a trial by jury. 

SUMMARY OF ARGUMENT 

The appellant's opening statement clearly and specifically charged 
the appellee with several acts of primary negligence which raised such 
factual issues that required submission of those issues to the jury. The 
opening statement of counsel is not intended to take the {dace of pleadings 
or evidence, but is intended to advise the jury concerning facts involved 
so as to prepare their minds for a better understanding of the evidence 
to be heard. It is only when the opening statement of counsel clearly and 
affirmatively shows that plaintiff cannot recover that the Court should 
grant judgment or direct a verdict thereon, and the power of directing 
a verdict should never be exercised if the statement leaves any doubt 
concerning the facts or permits conflicting inferences. To warrant the 
Court in directing a verdict for the defendant upon an opening statement 
it is not enough that the statement be lacking in definiteness, but it must 
clearly appear after resolving all doubts in plaintiffs favor that no cause 
of action exists. When conflicting inferences may be drawn, or where 
the opening statement lays a proper foundation, under the pleadings, for 

. . i 

the introduction of evidence upon which reasonable men might draw dif- 

i 

ferent conclusions then the direction of a verdict is imporper and the 
case should be submitted to the jury. 

The Trial Court had before it as a result of the pleadings and 

i 

the opening statement of plaintiffs counsel an issue as to whether the 
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defendant’s acts were in fact negligent and the proximate cause of the 
plaintiffs injury. Whether the plaintiff was properly chargeable with 
contributory negligence was a question for resolution by the jury after 
taking testimony to determine all of the facts and circumstances rele¬ 
vant thereto. In fact the solitary factor supporting the conclusion of 
contributory negligence advanced was the assertion of the defendant's 
counsel at the bench conference. 

The Court failed to consider properly the doctrine of last clear 
chance on the question of contributory negligence; such consideration 
would have required the submission of that issue to the jury. 

The Court did not apply the criteria as enunciated by the Court 
of Appeals for the District of Columbia Circuit and the Supreme Court 
of the United States in deciding the motion for a directed verdict. 

The Constitutional right of a plaintiff to a jury trial on the 
factual issue of negligence was denied by the ruling of the Trial Court. 
The United States Supreme Court has held that this right must not be 
impaired. CAPITAL TRACTION CO. v HOF, 174 U.S. 5, 43 Law Ed. 
873; LOWRY v SEABOARD AIRLINE CO., 171 Fed. 2d 625, 630. 

ARGUMENT 

L 

THE COURT ERRED IN GRANTING APPELLEE'S MOTION 

FOR DIRECTED VERDICT ON THE APPELLANT'S OPENING 

STATEMENT AND PRIOR TO THE CLOSE OF APPELLANT'S 

EVIDENCE. 

In the instant case no evidence had been offered and the appellee's 
motion was directed to the opening statement. The opening statement 
set out several specific allegations of primary negligence, which would 
have properly served as the skeleton upon which the flesh of the case 
could have been wrought by the evidence. The opening statement is 
not intended to serve as evidence, or to supplant the pleadings; the 
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function is merely to give the jury an idea of the nature of the action 

i 

and the basic operative facts relied upon by the party to Support a 
recovery. It is only when the opening statement clearly affirmatively 
shows that the plaintiff cannot recover that a motion for aj directed 
verdict should be granted. HA LIN v UNITED MINE WORKERS, et al, 
229 F. 2d 784, App. D. C. ; BEST v DISTRICT OF COLUMBIA, 
291 U.S. 411, 78 L.Ed. 882; POMEROYv PENNSYLVANIA RR, 223 
F. 2d 593, 96 U. S. App. D. C. 128. The defendant admits the truth of 
the pleadings and the opening statement for the purpose of the motion, 
and the plaintiff is entitled to the benefit of all legitimate inferences 
to be drawn therefrom. BOWE v WRIGHT, 281 Fed. 946, WASHINGTON 
LOAN & TRUST v U.S., 134 F. 2d 59, 77 U.S. App. D. C. 284; WENTZ 
v GRIMSHAW, 271 Pac. 2d 728. All doubts must be resolved in the 
plaintiffs favor that no cause of action exists. GREEN v HATHAWAY, 

89 U. S. App. D. C. 229, 191 F. 2d 656. | 

i 

I 

Applying the criteria enunciated above, the Trial Court had before 
it, admitted as true, the following matters (a) That the defendant had 
created an unsafe condition; (b) had violated its own safety regulation 
prohibiting the hauling of more than two trucks; (c) had failed to give 

warning of intended movement of its train which had been parked for 

I 

some time; (d) foiled to give consideration to the postal employees 
working on the floor and to exercise due caution, (e) had failed to 

maintain a proper lookout, and (f) had started the train suddenly and 

1 

violently. We submit that such an opening statement met tlie test 
as enunciated in McGOVERN v HITT, 64 F. 2d 156, 62 App^ D. C. 33, 
and the cases cited above; and that it was error for the Trial Court to 
direct a verdict in this instance. 

I 

Considering the above elements and nothing more it could be 
said that a cause of action had been stated. The Trial Court upon 
hearing the opening statement felt that a factual issue had been raised 
and commented as follows: 
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"Mr. Jones, judging from Mr. Robertson’s opening 
statement, the plaintiff relies on something else be¬ 
sides merely blocking the passageway improperly, 
namely that the employee of Washington Terminal 
Company started one of those trucks without any 
warning and struck the plaintiff. 

That puts a slightly different light upon the case, 
does it not? What is your defense to that?" 

Mr. Jones: If they can prove it - - " Tr. 8, 9. 

(App. 11) 

This adequately supports the proposition that this issue should have been 
developed by competent evidence. 


THE TRIAL COURT ERRED IN GRANTING APPELLEE’S 
MOTION FOR DIRECTED VERDICT ON THE GROUND^ 

THAT THE PLAINTIFF-APPELLANT WAS GUILTY OF 
CONTRIBUTORY NEGLIGENCE AS A MATTER OF LAW. 

Conceding that the plaintiff stepped between two trucks of the defen¬ 
dant-appellee’s truck train while they were standing parked, such an act 
does not constitute contributory negligence as a matter of law. Several 
pertinent questions immediately come to mind to aid in determining whe¬ 
ther such an act constituted contributory negligence such as to bar recov¬ 
ery as a matter of law. How long had the trucks been standing blocking 
the passageway? Did the appellant have reason to believe that the trucks 
would remain stationary? We respectfully submit that absent testimony 
the Court could not properly determine that the appellant was guilty of 
contributory negligence as a matter of law. If the appellant believed, with 
reason therefor, that the trucks would remain stationary, then it was not 
contributory negligence for him to go between. TUPPANCE v PENNSYLVAN 
IA RR CO., 65 Pennsylvania (Dist. L Co.) 238. Likewise if die plaintiff 
had been invited to cross between the standing trucks, to do so would not 
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constitute negligence. It is submitted that in the instant case, the 
opening statement laid a basis for the introduction of competent evidence 
of the existence of an implied invitation by cus tom and usage w hich was 
known to the defendant. BALTIMORE RR CO. v PAPA, 77 U.S. App. 

D. C. 133 F. 2d 413 . 

I 

i 

In any event, the Trial Court should have considered the appli¬ 
cability of the doctrine of last clear chance in the premises; had the 
Court done so the issue must necessarily have been submitted to the 
jury. Conceding arguendo that the act of the plaintiff was negligence, 
the general issue may not then be determined without further inquiry. 

Was the plaintiffs act of stepping between the parked trucks the 
proximate cause of the injury or the sudden, violent starting of the 
train of trucks ? 

I. 

The record indicates that at the conclusion of the opening state- 

i 

ment the Court felt that the doctrine of last clear chance was applicable. 

CTr. 9). (App. 11) However, upon argument on this poirit at a bench/^X’ 
conference, the Trial Court took a restrictive view of the doctrine 7\ 
which restrictive view has been expressly repudiated and the doctrinA^* 

broadened by the Court of Appeals for the District of Columbia Circuit / 

19 7 'i 

in the case of CAPITAL TRANSIT CO. v GARCIA, 194 F. 2d 162, 90 7 

r fVL 

U. S. App. D. C. 168. In the Garcia case, which is quite analogous to 
the instant case in principle, where a pedestrian, oblivious to his 
danger, walked into the side of a street car, the Court said that in this 
jurisdiction the doctrine of last clear chance is broader than the name 
implies: 

j 

"Clearly there was never a time when the operator of the 
street car could and the appellee could not have avoided 
the accident by using care. In other words appellant's 
operator did not have a later chance than appellee to 
avoid the accident. But in the District of Columbia the 
so-called last clear chance doctrine is broader than its 
name. A plaintiff who appears to be oblivious to danger, 
although he would be quite able to avoid it if he knew of 



of its existence, is within this qualified exception to 
the role that contributory negligence bars recovery 
for injuries negligently inflicted". 


It is respectfully submitted that the opening statement, considered in its 
entirety and viewed in the light of the Garcia case, militates strongly 
against a determination of contributory negligence as a matter' of law 
without developing the issue by testimony. 

Bad the Trial Court evaluated the opening statement in accordance 
with the criteria as enunciated by this Honorable Court and the Supreme 
Court of the United States, then the motion must have been properly 
denied. 


m. 

THE TRIAL COURT’S ACTION IN DIRECTING A VERDICT 
AGAINST THE APPELLANT DEPRIVED HIM OF A CON¬ 
STITUTIONAL RIGHT TO A JURY TRIAL. 

The Constitutional right to a jury trial on an issue of negligence 
ought not to be impaired. The Supreme Court of the United States has 
succinctly settled that issue: 

"The policy of the law has relegated the determination of 
such questions to the jury, under proper instructions from 
the court It is their province to note the special cir¬ 
cumstances and surroundings of each case, and then say 
whether the conduct of the parties in that case was such 
as would be expected of reasonable, prtxdent men, under 
a similar state of affiars. * * ♦ It is only where the 
facts are such that all reasonable men must draw the 
same conclusion from them that the question of negli¬ 
gence is ever considered as one of law for the court. 

GRAND TRUCK RY. CO. v IVES, 144 U.S. at page Page 417, 36 L.Ed. 
485. LOWRY V SEABOARD AIRLINE CO., 171 F. 2d 625. CAPITAL 
TRACTION COMPANY v HOF, 174 U.S. 5, 43 L.Ed. 873. 

Considering the facts as set forth in the pleadings and the opening 
statement, there was ample basis for finding that reasonable men might 
draw different conclusions from the evidence, had the same not been cut 


of at the outset. Under such circumstances to direct a verdict deprived 
appellant of his right to a trial by jury as provided in the United States 
Constitution (Amendment VII). It is respectfully submitted that if the 
judgment of the District Court in this proceeding is permitted to stand 
as final judgment, this Court will permit a great injustice to the appellant 
and a violation of his Constitutional rights. An analysis of the District 

i 

Court’s opinion and the law applicable thereto in this proceeding clearly 
demonstrate the truth of this statement. It is respectfully submitted and 
urged upon this Honorable Court that in the exercise of its great wisdom and 
discretion that this injustice not be permitted to stand. 

i 

CONCLUSION 

The appellant has made out an ample case for the relief which he 
is seeking at the hands of this Honorable Court; the judgment below works 
untold harm and cannot be justified in the law or the facts. It is, there¬ 
fore, respectfully submitted by the appellant, that the decison of the Trial 
Court should be reversed and the case remanded for trial on its merits. 

Respectfully submitted, 

JULIOS W. ROBERTSON, 
ROBERTSON & ROUNDTREE, 

1808 - Eleventh Street, N. W. 

Washington, D.C. 

Attorneys for Appellants 
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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


[Filed September 9, 1954] 


CHARLES H. HINES 

In his own right and 
to the use of the United 
States of America. 

1317 Florida Ave., N. W. 
Washington, D. C. 

Plaintiff 

Vs. 

WASHINGTON TERMINAL CO. 
(a corporation) 

Union Station 
Washington, D.C. 

Defendant 


) 

) 

> 

) 

> 

) 

) 

> 

> 

> 

> 

> 

> 

> 

> 


Civil Action NO. 3824-54 


COMPLAINT FOR DAMAGES-PERSONAL INJURY 
(Baggage Truck-Pedestrian) 

The Complaint of the plaintiff herein, Charles H. Hines, respect 
fully shows to this Honorable Court as follows: 

1. The jurisdiction of this Court is evoked pursuant to Tit. 11, 
Sec. 306 and 326, D. C. Code 1951 Ed and supplements thereto; the 
amount in controversy being more than $3,000.00 exclusive of in¬ 
terests, costs, and attorney's fees. 

2. That heretofore, on to wit, the 14th day of January, 1954 the 
defendant corporation acting by and through one of its agents and em¬ 
ployees whose name and identity are unknown to the plaintiff, did drive 


and operate a baggage truck train owned by the defendant corporation 
in such a negligent, careless and reckless manner, in the United States 
Post Office that the plaintiff was injured in the manner and to the extent 
hereinafter described. 

3. That the plaintiff is employed as a clerk in the United States 
Post Office at an annual salary of $4,370.00 per annum, and that on 
January 14, 1954 he was so employed and in the course of his employ¬ 
ment it was necessary for him to cross the mailing room floor; and that 
the agent and employee of the defendant corporation had blocked the 
passageway on the said work-room floor with the baggage truck train 
owned by the defendant; and that while the plaintiff was crossing between 
the trucks of the defendant the defendant's agent and employee did start 
the truck train suddenly and without warning thereby injuring the plain¬ 
tiff. 

4. That as a result of the defendant's negligence as aforesaid 
the plaintiff was knocked to the floor, dragged by the defendant's trucks 
and a box fell upon his head; that the plaintiff sustained the following 
injuries: fractured ribs, laceration of the left leg, head injury, various 
bruises and contusions, that he was hospitalized for the period of January 
14 to January 25, 1954 and that he required extensive medical treatment 
and was unable to perform his duties from January 15 to March 4, 1954 
and that subsequent to March 4, 1954 he was required to be absent from 
work because of his injuries on March 17, 18 and 19, 1954. 

5. That the plaintiff as a Federal Employee injured in the course 
of his employment was hospitalized at the expense of the United States 
Government and that the sum of $195.00 was expended on his behalf 

by the United States Government and that the Government is entitled to 
re-imbursement in that amount by the defendant and that the plaintiff 
has otherwise been forced to expend approximately $75.00 on account 
of his injuries. 

6. That the plaintiffs injuries are permanent and disabling and 
that the plaintifffstill experiences pain as a result of the aforesaid 



injuries occasioned by the negligence of the defendant. 

WHEREFORE, the premises considered, the plaintiff prays for 
judgment as follows: 

1. Judgment in the amount of $270 as special damages. 

2. Judgment in the amount of $25,000.00 for pain suffering and 
permanent injury. 

/b/ Charles H. Hines 
Charles H. Hines 

i 

DISTRICT OF COLUMBIA; SS: 

Charles H. Hines being first duly sworn, deposes and says that 
he has read the foregoing Complaint by hifci subscribed; that he knows 
the contents thereof and that the matters and things therein stated he 
verily believes to be true. 

/s/ Charles H. Hines 
Charles H. Hines 

i 

Subscribed and sworn to before me this 8th day of September, 

1954. 

/s/ Jeanne C. Harris 
Notary Public, D.C. 

Julius W. Robertson _ ’ 

Robertson and Roundtree 
* * * * 

Plaintiff demands a jury trial. 


[ Filed September 2&, 1954] 

ANSWER 

Comes now the defendant The Washington Terminal Company, and 
in answer to the complaint filed in the above-entitled action, alleges: 

First Defense 

The complaint fails to state a claim against the defendant upon 
which relief can be granted. 

Second Defense 

The defendant for its second defense answers the numbered para- 
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graphs of the complaint as follows: 

1. The defendant denies that jurisdiction of this court is based 
upoQ Title 11, Section 326, D. C. Code, 1951 Ed. The defendant admits 
each and every other allegation contained in paragraph 1 of the com¬ 
plaint. A 

2. The defendant admits that on the 14th day of January, 1954, its 
agent or employee drove a baggage truck in the United States Post Office. 
The defendant denies each and every other allegation contained in para¬ 
graph 2 of the complaint. - 

3. The defendant admits that the plaintiff is employed as a clerk 
in the United States Post Office at an annual salary of $4,370.00 per 
annum, that on January 14, 1954, he was so employed and that the 
plaintiff crossed between certain mail trucks. The defendant is without 
information or knowledge sufficient to form a belief as to the truth of 
the allegation that in the course of the plaintiffs employment, it was 
necessary for him to cross the mailing room floor. The defendant 
denies each and every other allegation contained in paragraph 3 of the 
complaint. 

4. The defendant denies the allegations contained in paragraph 4 
of the complaint. 

5. The defendant is without information or knowledge sufficient 
to form a belief as to the truth of the allegations contained in paragraphs 
5 and 6 of the complaint. 

The defendant denies that the plaintiff is entitled to judgment in the 
amount of $25,270.00 or in any amount whatsoever. 

Third and Affirmative Defense 

The defendant for its third and affirmative defense alleges that 
the injuries ancfdamages, if any, suffered by the plaintiff were the 
result of his contributory negligence. 

WHEREFORE, THE PREMISES CGN3IDERED, the defendant prays 
that the complaint be dismissed with costs. 

! HAMILTON AND HAMILTON 

B y /&/ M. B. Jones _ 

Attorneys for Defendant * * * 


< 
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[SERVICE] 


[Filed June 11, 1956] 

VERDICT AND JUDGMENT i 

This cause having come on for hearing on the 11th day of June, 

■ 

1956, before the Court and a jury of good and lawful persons of this 
district, to wit: 

Theodore H. Life Edith W. Lewis 

Wayland B. Hart Herman Brenson 

Grace F. Booth Ruth P. Daugherty 

Raymond E. Isham, Jr. Chris M. Lample 
Alice C. Ferguson Edward Hansen 

Frank Kane Dorothy H. Harper 

i 

who, after having been duly sworn to well and truly try the issues between 

■ 

Charles H. Hines, in his own right, and to the use of the Ignited States 
of America, plaintiff and Washington Terminal Company, A Corporation, 
defendant and after this cause is heard and given to the jury in charge, 

I 

they upon their oath say this 11th day of June, 1956, that they find for 
the defendant against said plaintiff, by direction of the Court. 

WHEREFORE, it is adjudged that said plaintiff take nothing by 
this action, that said defendant go hence without day, be for nothing held 
and recover of plaintiff his costs of defense. 

HARRY M. HULL, Cleric, 


By direction of 

Judge Alexander Holtzoff 


/s/ John F. Burke 
Deputy Clerk 


i 


[Filed June 13, 1956] 


MOTION FOR A NEW TRIAL OR FOR RECONSIDERATION 
OF THE RULING OF THE COURT DIRECTING 
> A VERDICT FOR THE DEFENDANT 

Now comes the plaintiff herein, by and through his counsel, 

Robertson A Roundtree, and moves this Honorable Court for a new 
trial or, in the alternative, for reconsideration of the ruling herein 
directing a verdict for die defendant, Washington Terminal Company, a 
corporation, and for grounds of such motion respectfully submits to this 
Honorable Court as follows: 

1. The opening statement and all the reasonable inferences de- 
ducible therefrom fairly and substantially laid the foundation for the 
introduction of evidence of negligence on the part of the defendant. 

2. The finding that the plaintiff was guilty of contributory negligence, 
as a matter of law, did not preclude a recovery where there was a proper 
basis, for the application of the doctrine of last clear chance. 

3. The opening statement need only outline the facts Intended to 
be proven by the evidence, and to set forth the general theory of the 
case for the edification of the jury and where counsel lays the foundation 
for the introduction of substantial evidence, which, if believed, would 
hold the defendant liable then such a statement is sufficient. 

4. Ordinarily contributory negligence is a matter of fact to be sub¬ 
mitted to the jury, and counsel is not required to negative contributory 
negligence in his opening statement. 

5. The plaintiff further relies upon the memorandum of points 
and authorities annexed hereto, and such other and further matters and 
things as may be alleged andpresented upon a hearing of this motion. 

Respectfully submitted, 

ROBERTSON & ROUNDTREE 

Attorneys for Plaintiff ♦ * * 


[CERTIFICATE OF MAILING] 


[Filed June 29, 1956] 


ORDER OVERRULING MOTION FOR NEW TRIAL 
OR FOR RECONSIDERATION OF THE RULING OF 
THE COURT DIRECTING A VERDICT FOR THE 

DEFENDANT. 


Upon the coming on for hearing of the motion filed herein by the 

plaintiff, for a new trial, it is this 29th day of June, 1956, ordered that 

i 

said motion be, and the same is hereby overruled. 

HARRY M. HULL, Clerk 

B y /s/ John F. Burke _ 

Deputy Clerk 

By direction of 

ALEXANDER HOLTZOFF ! 

Judge 


[Filed June 29, 1956] 


NOTICE OF APPEAL 

Notice is hereby given this 29th day of June, 1956, that Charles H. 
Hines, the Plaintiff herein hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the llthfday of June, 1956 in favor of the Defendant, The 
Washington Terminal Co., a Corporation against said Charles H. 


Hines. 


/s/ Julius W. Robertson 




Attorney lor Plaintiff 
1808 11th Street. N.W. 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 

1 [Filed July 24, 1956] 

Washington, D. C., 

June 11, 1954. 

The above-entitled cause came on for trial before the Honorable 

ALEXANDER HOLTZOFF, United States District Judge, and a jury, at 

10:00 o'clock a. m. 

APPEARANCES: 

On behalf of the plaintiff: 

JU1LIUS W. ROBERTSON, Esq., and 
BRUCE R. HARRISON, Esq. 

On behalf of the plaintiff: 

WILLIAM B. JONES, Esq., and 
GEORGE E. HAMILTON, HI, Esq. 

* * * * * * 

2 THE COURT: Do I correctly understand, Mr. Robertson, that the 
negligence charged against the defendant is that the defendant created a 
dangerous condition by parking defendant's trucks so as to block the 

nassaee? 

MR. ROBERTSON: That is one. 

THE COURT: That is the negligence charged? 

MR. ROBERTSON; That is right. 

THE COURT: I will hear the case first on the issue of liability 
before taking any evidence on the issue of damages because I have some 

doubt as to whether that is a ground for recovery. 

* * * * * * 

3 MR. ROBERTSON: May it please the Court, ladies and gentlemen 
of the jury, this is a case of personal injury for damages which is brought 
by Mr. Charles H. Hines who is seated here before you for injuries he 
received due to the alleged negligence of the operation of a truck by 

the defendant. 

* * * * * * 


TA 
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The plaintiffs case will shew that the plaintiff is a post office 
employee, employed at the main Post Office at North Capitol and G. He 
has been employed there for a number of years, more than 20 years. 

His duties consisted of serving as a time clerk and, in that capacity, 
we will show you he was required to check on the number of hours worked 
per day of the various employees in the post office. 

From his duty station, which was on the North Capital Street side 
of the building, that is, the west side, during the course of each evening 
when he was on the evening tour of duty, it was necessary for him to go 
across the workroom floor to the Division of Outgoing Mails. That is 
the section where the mails originating in Washington is sent put to various 
destinations. 

Our evidence will show that he had worked in that capacity for some 
nine years and had followed the same general routine of his duties through¬ 


out that tine. 

On the night in question, January 14, 1954, at about ll:p0 p. m., 
as was customary he left his duty station to go to the Delivery Section 
of the Mail Room to get the time for the men vho were working there. 

Our evidence will show that, as he traversed his usual route, that 

I 

an agent and an employee of the defendant, Washington Terminal Company 

i 

who had come into the post office to carry the mail bags fromthe post 
office back to the station, had parked a line of trucks there which was 
blocking the passage and the transit of the employees in the post office. 

The evidence will show to you as follows: That Mr. Hines stepped 

I 

between these trucks, as was customary, and at the instant he did that, 
without warning the driver of the defendant's truck jerked off suddenly, 
knocking Mr. Hines to the floor; fractured his rib and severely 
injuring his leg inflicting permanent injury on his leg, as we will show you 
during, the course of this trial. i 

We will further show you that the defendant corporation, the 
Washington Terminal Company, has a regulation which forbids hauling 
more than two trucks into or out of the post office and the plaintiffs 
evidence will show that on this particular occasion the defendant's en- 
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ployee, in violation of that regulation which was promulgated for safety, 
had at least six and possibly more trucks in line. We will show you that 
the defendant's employee, George Young, drove this truck on the crowded 
floor of the post office knowing that people were working there on foot, 

without looking hack or maintaining any proper lookout. 

* * * * * * * 

6 I state to you, ladies and gentlemen of the jury, that we will 
likewise show you that, as a result of the negligence of the defendant's 
agent and employee in the way in which he operated this truck, in the 
way in which he violated the defendant's own regulations in taking more 
than two trucks into the post office and the way in which he started 
without warning, the way he started without looking back to see whether 
anyone was near the trucks, he didn't stop after knocking Mr. Hines to 

7 the ground and severely injuring him and that all of these matters 
coincided to cause Mr. Hines to have the serious injuries which we have 
complained of, that is, his leg is permanently disfigured and surgery 

will be required to correct this condition at additional hospital expense. 

* * * * * * * 

8 (A short recess was had.) 

MR. JONES: May we approach the bench, Your Honor? 

THE COURT: Yes, indeed. 

(At the bench:) 

MR. JONES: We were discussing, at the counsel table as to how 
you want this liability proved. Do you want the plaintiff to testify with 
respect to the damages he claims at this time? 

THE COURT: No; I think he can go on the stand twice, if neces¬ 
sary. 

MR. ROBERTSON: All right, Your Honor. 

THE COURT: Mr. Jones, judging from Mr. Robertson's opening 
statement, the plaintiff relies on something else besides merely blocking 
the passageway improperly, namely, that the employee of Washington 
Terminal Company started one of those trucks without any warning and 
struck the plaintiff. 

That puts a slightly different light upon the case, does it not? What 
is your defense to that? 
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9 MR. JONES: If they can prove it — 

THE COURT: What is your defense ? 

mr JONES: Our defense is that he did start with care and did give 
warning. 

THE COURT: In view of that fact, why isn’t this a case for settle¬ 
ment consideration, Mr. Jones ? 

* 

MR. JONES: Your Honor, as I indicated to you the other day — 

THE COURT: I thought it was one of those cases where you claimed, 
on the admitted facts, there would be no liability but there is a factual 
issue. 

MR. JONES: Also the contributory negligence issue. 

THE COURT: It would not be if a driver, say, starts the car 
suddenly and strikes a person who is walking across the path of the car. 
Even though the person who was walking across the part of the car is 
guilty of contributory negligence, it seems to me that the last clear chance 
doctrine completely justifies recovery. 

i 

MR. JONES: This is a case where a man walked between two trucks. 
It is like a man crossing between the cars of a freight train. There isn't 
the doctrine of last clear chance where the engineer wouldn't know the 
man was going between the cars. 

THE COURT: Do you mean he was going backwards ? 

10 mr. JONES: No. We say there were four trucks. There were four 
of these baggage trucks loaded, hooked together, with a tractor pulling 
the trucks and the man went in between the last two trucks; 

THE COURT: You mean he stepped over — 

MR. JONES: He stepped over the tongue, the coupling. 

THE COURT: You did not state that in your opening statement, 

i 

did you, Mr. Robertson? 

MR. ROBERTSON: I thought I did. 

THE COURT: I misunderstood you, then. 

mr . ROBERTSON: With regard to that, we say that he had in- 

I 

vitation. 

THE COURT: Perhaps I did not follow that. Did you state in your 

I 

I 

I 
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opening statement that he stepped across the tongue ? 

MR. ROBERTSON: That is right That is the time when he started 
suddenly and, moreover, I thought I made it clear that this was the custom 
and the practice which had existed for more than 20 years in the Post Of¬ 
fice. 

* * i * * * * 

11 MR. JONES: I will make a motion for a directed verdict on the 
opening statement 

THE COURT: On what ground? 

MR. JONES: First, there was no showing made of negligence on the 
part of the defendant and, second, that there was an absolute showing of 
contributory negligence on the part of the plaintiff. 

MR. ROBERTSON: If Your Honor please, with regard to that we 
rely on the case of Baltimore & Ohio Railroad vs. Papa and I think that 
is a complete answer,. 

* * * * * * 

12 THE COURT: You were referring to the case of Baltimore 6 Ohio 
Railroad Company vs. Papa, 77 Appeals D. C., 202 ? 

MR. ROBERTSON: Yes. 

THE COURT: In that case, the testimony is that the engineer 
beckoned him to go through. 

MR. ROBERTSON: In this case, if Your Honor please— 

THE COURT: Just a moment. In the Baltimore & Ohio vs. Papa 
case, the engineer expressly beckoned to the plaintiff to cross over. 
Doesn't that distinguish the case ? 

MR. ROBERTSON: I think the principle is still the same where 
the invitation arises. 

In this case, the invitation to cross by custom and usage and the 
defendant should have known that because crossing between the trucks 
has been the practice. 

THE COURT: You can walk around. 

MR. ROBERTSON: No, because it extended up to a point at the 
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13 
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elevators, all the way down to the end of the hall. There is just an open 
space there. 

May I be heard further, if Tour Honor please, with regard to the 
last clear chance ? Assuming that the plaintiff was contributorily negli¬ 
gent with regard to stepping between the trucks, I would like to say that 

the proximate cause of the injury was the defendants violation of its own 

! 

regulation promulgated for safety. If there had been only two trucks, the 
driver should have seen and could have seen and it is their own regu¬ 
lation which they admit. 

MR. JONES: He couldn’t have seen the man between the trucks when 
the man was back of him. 

THE COURT: Tou did not state in your opening statement, did you, 
that there was no way of walking around the trucks, that the entire passage 
way was blocked? 

MR. ROBERTSON: I stated that the passageway was blocked. 

MR. JONES: He didn't say he couldn't go around the front end. 

THE COURT: What about that ? Of course, if your pepole blocked 
the entire passageway so that there was no room to walk around the 
trucks, there was no other way to get through. 

MR. JONES: There had to be a front end to get around the tractor. 
He says there were six trucks hooked together. There has |to be a space 
in front of the tractor. 

THE COURT: Yes, you could have gone in frost of the tractor. 

MR. ROBERTSON: The front was around the corner. That is true, 
e could have gone around the front of the truckT^l'hat area, was blocked-- 
MR. JONES: There is nothing in the opening statement on that. 

THE COURT: No, there is nothing about that. Is that a fact ? 

MR. JONES: No. 

THE COURT: Do you have another case there, Mr. Robertson ? 

■ 

MR. ROBERTSON: Yes, I do. Assuming the plaintiff was negli¬ 
gent — this is the case. 

THE COURT: Capital Transit vs. Garcia, 90 Appeals D. C., 168. 


It seems to the Court that the doctrine of last clear chance does 
not apply here because the last clear chance doctrine applies only 
where the defendant knew or should have known of the plaintiffs peril. 

MR. ROBERTSON: I think this is a perfect illustration. The 
defendant knew that people were working all around where he had the 
passageway blocked. He was under a duty, before he started, to sound 
his horn or otherwise to look to see that he had a clear passageway and 
then, in the Garcia case, I don’t think that it need be that the defendant 
had discovered him but if he could have discovered, by the exercise of 
caution, 1 think the rule applies because in this case the Court says 
clearly there never was a chance when the operator of the street car 
could have avoided it. 

THE COURT: But he did not sound his horn. 

MR. JONES: There is no horn. 

THE COURT: Is there some signal ? 

MR. JONES: Stepping on the accelerator — 

THE COURT: Is there a siren? 

MR. JONES: No, you couldn’t have a siren in that Post Office 

Department It would drive people crazy there. 

* * * * * * 

THE COURT: What should the driver of the tractor have done, 

Mr. Robertson? What do you think he should have done ? 

MR. ROBERTSON: All he had to do was to look to see if he had 
a clear way to start and not start off with such a sudden motion, such a 
sudden jerk. 

MR. JONES: There is a time when the man is between the two 
trucks and unless the driver watches all the time, he doesn’t know 
the man is between them. 

THE COURT: What is the violation of the regulation ? 

MR. JONES: The regulation says that usually they shall not pull 
more than two trucks in or out of the post office and, of course, the 
reason for that is there is a ramp between the two buildings but it does not 
say inside of the building. 



I 

I 

I 

15 

16 THE COURT: In other words, you claim there was no violation ? 

MR. JONES: That is right 

MR- ROBERTSON: If Your Honor please, with re&irci to the regu- 
lation, I think that the testimony will show that this truck was going out of 
the post office. 

THE COURT: No, I do not care about that. I have toj decide whether 
your opening statement states a cause of action, assuming that the facts 
are true as you have stated them to be, in your opening statement. 

I want to make sure that I correctly understand your opening state¬ 
ment that the plaintiff stepped across the tongue connecting two of these 
trucks. 

MR. ROBERTSON: That is right, Your Honor. 

THE COURT: And while the plaintiff was stepping across the 
tongue, the engineer in charge of the tractor that was pulling the line of 
trucks suddenly started? | 

MR. ROBERTSON: That is right. Your Honor. j 

THE COURT: Without any warning and that while, as a result 
of that, the plaintiff was injured because he was at that moment stepping 
across the tongue, is that correct ? 

MR. ROBERTSON: That is correct and I also stated in my opening 
statement about the regulations. 

17 THE COURT: Yes, and the defendant was violating the regulations 
which regulated the parking of these trucks ? 

MR. ROBERTSON; That is right. 

THE COURT: I am going to direct a verdict in favor of the defendant 
on the ground of contributory negligence. I will explain my ruling in 
greater detail in open court. 

(In open court:) 

THE COURT: According to the plaintiffs opening statement, the 
facts that the plaintiff expects to prove are as follows: 

That the line of mail trucks connected with each other by means 
of tongues and connected at the front with a tractor that furnished the 
motive power for moving the line of trucks was parked on the floor of 


3 I * & 


the post office in which the mail was being handled. An employee of 
the defendant was the driver or the engineer operating the tractor. 

The plaintiff, in the performance of his duties as a postal clerk, 
stepped across the tongue connecting two of these trucks and his purpose 
in so doing was to get on the other side of the line of trucks. While 
he was stepping across, the engineer, without warning, started his 
engine and the line of trucks suddenly started and the plaintiff was injured. 
The Court is of the opinion that, assuming those facts to be true, 
the plaintiff would not be entitled to recover. Irrespective of 
question as to whether the defendant was guilty of any negligence, 
plaintiff was obviously guilty of contributory negligence, as a matter 
Aw, in stepping across the tongue connecting two of these trucks, 
must be charged with knowledge that sooner or later those trucks 
would be moved and, unfortunately for him, they started moving as 
he was stepping across. 

In view of the circumstances, the Court will direct a verdict in 
favor of the defendant. 






I 


BRIEF FOR APPELLEE 


IN THE 


l 

United States Court of Appeals 


Fob the District of CoiLit 


v , '4* ' o/ 


No. 13,487. ^ . % 

c 

CHARLES H. HINES, Appellant, 


THE WASHINGTON TERMINAL COMPANY, 

Appellee. 


Appeal From Judgment on Directed Verdict of the United 
States District Court for the District of Columbia 


William B. Jones 
George E. Hamilton, III 
Attorneys for Appellee. 


October, 1956. 


Pros of Byton S. Adams. Washington. D. C. 


i 





STATEMENT OF QUESTION PRESENTED 

In the opinion of the appellee the question presented 
is whether the District Court correctly directed a verdict 
for appellee at the end of appellant’s opening statement 
to the jury and the clarification and explanation thereof to 
the judge, which clearly show appellant to have been guilty 
of contributory negligence. 
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IN THE 


United States Conrt ol Appeals 

Fob the District of Columbia Circuit 


No. 13,487 


CHARLES H. HINES, Appellant , 
v. 

THE WASHINGTON TERMINAL COMPANY, 

Appellee. 


Appeal From Jndgmani on D i rected Verdict of the United 
States District Court for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 

The facts before this court are those stated by appel¬ 
lant’s counsel in his opening statement to the jury and 
his subsequent statements to the trial court at a bench 
conference, at the termination of which that court directed 
a verdict for the appellee, defendant below. 

Appellant on the night of January 14, 1954, was an 
employee of the United States Post Office Department His 
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place of work was the main Post Office in Washington, 
where he had been employed for more than twenty years. 
His position was that of a time clerk which required him 
to cross the Post Office work room floor every evening to 
check the number of hours worked by other employees. 
He had worked in that capacity and had followed the 
same general routine in performing his duties for nine 
years prior to January 14, 1954. On that night, as appel¬ 
lant traveled his usual route over the work room floor, an 
employee of appellee parked a line of six or more mail- 
trucks which blocked appellant’s passage from one part 
of the Post Office work room to another part. The trucks 
were brought into and parked in the Post Office for the 
purpose of loading and transporting mail in bags to the 
Union Station. Appellant, as was customary, stepped 
between two of these trucks at the moment appellee’s em¬ 
ployee suddenly and without warning moved them. This 
movement was a jerking one. Appellant was knocked to the 
floor and suffered certain injuries. Appellee had a regu¬ 
lation which forbade hauling more than two trucks into 
and out of the post office, but, at the time appellant was 
injured, appellee’s employee was moving six or more 
trucks. Appellee’s employee, without looking back or main¬ 
taining any proper lookout, operated the line of trucks on 
the crowded Post Office floor when he knew that people were 
working there. The employee of appellee did not stop 
the line of trucks after knocking appellant to the floor. 
(J.A. 9-10.) 

Following the opening statement, appellant’s counsel ex¬ 
plained that statement to the trial court. He stated that 
appellant, in crossing between two of the trucks, stepped 
over the tongue connecting them Appellant did that 
pursuant to invitation, i.e., in accordance with custom 
and practice that had existed at the Post Office for more 
than twenty years. While the appellant could not have 
walked around the rear of the line of trucks, since they 
were backed up to elevators, he could have gone around the 
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front of the trucks. The front of the trucks and the tractor 
pulling them were around a corner. If there had only 
been two trucks, instead of six or more, appellee’s em¬ 
ployee could have seen appellant. While appellant was in 
the act of stepping across the tongue coupling the two 
trucks, appellee’s employee suddenly and without any 
warning started the tractor and the line of trucks, as a 
result of which appellant was injured. (J.A. 10-15.) 

In light of the foregoing opening statement and ex¬ 
planation thereof, and upon appellee’s motion, the trial 
court directed a verdict for appellee on the ground of 
appellant’s contributory negligence. (J.A. 15-16.) 

SUMMARY OF ARGUMENT 

Appellee contends that the District Court’s judgment 
on the directed verdict at the end of appellant’s opening 
statement should be affirmed. As stated by the District 
Judge, the verdict was directed because, assuming that 
the facts stated by the appellant were true, they showed 
him to be guilty of contributory negligence. 

Appellant’s opening statement, together with his ex¬ 
planation and qualification of it at a bench conference, 
showed that he crossed between two coupled mail trucks 
in the City Post Office. These trucks were a part of six 
loaded mail trucks all coupled to a tractor. Appellant could 
have gone around a corner and crossed in front of the 
tractor, but instead he saw fit to cross between two trucks 
just as the tractor operator moved them forward, which 
movement threw appellant to the ground and injured him. 

Appellant contends that the last clear chance doctrine is 
applicable in this case. But appellee, through its em¬ 
ployee, the tractor operator, did not and, in the exercise 
of reasonable care, could not have seen that appellant was 
oblivious to his danger. The tractor operator vras around 
.the corner and, therefore, could not see appellant. Thus, 
appellee’s employee was not in a position to have averted 
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the accident Without a showing that appellee’s em¬ 
ployee could or should have seen appellant and thereafter 
had sufficient time to avert the accident, the last dear 
chance doctrine does not apply. 

Appellant’s contention that the direction of the verdict 
in this case denied him his constitutional right to a jury 
trial is without merit It is the rule in the federal courts 
that a verdict should be directed when the undisputed facts 
show that the plaintiff can’t recover and that in such an 
instance taking the case from the jury does not violate 
the Seventh Amendment 

ARGUMENT 

Appellant in his Brief makes three arguments for re¬ 
versing the District Court First, he states that his open¬ 
ing statement made a showing of negligence on the part 
of appellee. Second, he contends that the trial court erred 
in directing the verdict on the ground that appellant’s 
opening statement and the explanation thereof at the bench 
conference showed appellant to be guilty of contributory 
negligence as a matter of law. Third, the directed verdict 
deprived appellant of his constitutional right to a jury 
triaL Since the District Judge stated that he was direct¬ 
ing the verdict in favor of the appellee “on the ground 
of contributory negligence” (J.A. 15), appellant’s first 
argument as to appellee’s negligence need not be considered. 

1. Appellant was shown to havs bssa guilty of 
contributory negligence 

The opening statement and subsequent statements at 
the bench conference by appellant’s counsel make evi¬ 
dent that appellant conceded that he was guilty of con¬ 
tributory negligence. In his opening statement, appel¬ 
lant’s counsel said that the appellant was injured when 
he was crossing between two trucks of a line of six or 
more loaded mail trucks. (J.A. 9, 10.) The appellant 
was making that crossing as a result of a custom in the City 
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Post Office. (JA. 9.) At the time) he was going from 
one part of a room to another in the course of his work 
for the Post Office Department. (JAu 9.) While appel¬ 
lant was between the two trucks, appellee’s employee, 
a tractor operator, without looking and without giving prior 
warning, suddenly started the line of trucks which re¬ 
sulted in a lurch or jerk throwing appellant to the floor 
and injuring him. (JA- 9, 10.) 

At the bench conference, appellant’s counsel, in ex¬ 
plaining the opening statement, conceded that the loaded 
mail trucks were coupled together (JA. 15); that, at the 
time appellant crossed between the two trucks, the tractor, 
located at the front end of the six trucks, pulled the trucks 
forward (JA- 13, 15); that, while appellant’s passage 
behind the rear truck was blocked, there was space for 
appellant to pass in front of the tractor (JA. 13); that the 
tractor was around a corner when appellant stepped over 
the coupling between the two trucks (JAu 13); and that 
if the train of trucks had consisted of only two trucks, 
appellee’s employee could have seen appellant when he 
was stepping between the trucks (JA. 13). 

It is well settled that a United States District Court 
should direct a verdict at the end of a plaintiff’s opening 
statement where it definitely appears that plaintiff would 
not be entitled to recover on the facts stated- Oscanyan v. 
Arms Co., 103 U.S. 261; McGovern v. Hitt, 62 App. D.C. 
33, 64 F. 2d 156, cert den., 290 UJS. 637; McNeill v. Nevius, 
88 U.S. App. D.C. 49, 187 F. 2d 81. Of course, plain¬ 
tiff’s counsel should be given an opportunity to explain 
and qualify his opening statement, so far as the truth will 
permit; “but if, with such explanation and qualification, it 
should clearly appear that there could be no recovery, the 
court should not hesitate to so declare and give such di¬ 
rection as will dispose of the action’’. Oscanyan v. Arms 
Co., 103 U.S. 261, at 264. Here, at the bench conference, 
appellant’s counsel was afforded an opportunity to ex¬ 
plain and qualify his opening statement The colloquy 
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between appellant’s counsel and the court was the oppor¬ 
tunity the law contemplates. McGovern v. Hitt, 62 App. 
D.C. 33, 35, 64 F. 2d 156,158, cert den., 290 U.S. 637. 

As has been noted, the trial court held that the appel¬ 
lant’s opening statement, together with explanation and 
qualification thereof, showed him to be guilty of contribu¬ 
tory negligence. Contributory negligence defeats recovery 
by a plaintiff. Faucett v. Bergmann, 57 App. D.C. 290, 22 
F. 2d 718; Landfair v. Capital Transit Co ., 83 TJ.S. App. 
D.C. 60, 165 F. 2d 255. 

The facts in this case are analogous to those in Guess v. 
Baltimore & 0. B. Co., 191 F. 2d 976 (C.A. 8,1951), where 
at the end of plaintiff’s case the trial court directed a 
verdict for the defendant. Plaintiff Guess was injured 
when he crossed between two coupled cars of a freight train 
which blocked a path customarily used by pedestrians to 
cross the railroad tracks. The freight train was also 
blocking one public crossing but, by going a bit farther in 
another direction, the plaintiff could have reached the other 
side of the trades by using an underpass. The plaintiff’s 
case showed that pedestrians, including plaintiff, had on 
previous occasions passed between cars of standing trains 
just as Guess was doing. But as Guess was between the 
two cars, the train jerked and started up without sounding 
a bell or whistle or giving any other signal, even though 
the pertinent state law required the ringing of the beU 
or the sounding of the whistle before starting a train. The 
sudden movement of the train threw Guess onto the ground 
and his arm was run over by the wheels of the train. Plain¬ 
tiff contended that, because of custom, there was an im¬ 
plied invitation on the part of the defendant for persons 
to pass between defendant’s cars. In sustaining the directed 
verdict for defendant, the Court of Appeals for the Eighth 
Circuit said (p. 979): 

In the instant case, the crossing was not a public 
one in any ordinary sense, but a pathway used by 
pedestrians to cross the defendant’s tracks, without 
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the defendants objection. There was no evidence that 
cars blocked the pathway for long periods of time. 
The tracks were extensively used. There were at least 
two safe ways by whicn the plaintiff could have re¬ 
turned to his home, one by way of Exchange Ave¬ 
nue where there were gates at the crossing, and 
another by way of the underpass at St Clair Avenue. 
All that the plaintiff did for his own safety upon reach¬ 
ing the freight train, which had only recently pulled 
in, was stop and listen before attempting to pass be¬ 
tween the cars. He made no investigation to ascertain 
whether the train was likely to move. He obviously 
took an unwarranted chance when he attempted 
to climb over the bumper between two of the cars. 
That he thus contributed to the happening of the ac¬ 
cident seems obvious. The evidence that the plaintiff 
and others had previously passed between cars of the 
defendant in following the pathway in suit, did not, 
in our opinion, make the railroad’s equipment any 
part of the way across its tracks or amount to an im¬ 
plied invitation to pass between its cars on any and 
all occasions. We think the plaintiff in passing be¬ 
tween the cars, under the circumstances disclosed by 
the evidence, was acting at his own peril and was guilty 
of contributory negligence as a matter of law. 

Here appellant “was acting at his own peril and was 
guilty of contributory negligence as a matter of law” 
when he crossed between the coupled mail trucks. He did 
so when he was unable to see the tractor which pulled 
the trucks since it was around the corner. As Judge Holt- 
zoff said in directing the verdict, appellant was “charged 
with knowledge that sooner or later those trucks would be 
moved”. (JA. 16.) Appellant was no more invited by 
appellee to cross between the trucks than the plaintiff in the 
Guess case was invited by the Railroad Company to pass 
between its cars. And like Guess, appellant had a safe 
way to reach his destination. He, admittedly, could have 
gone around the front of the tractor. The lack of a signal 
before appellee moved the trucks no more freed appellant 
of negligence than did the Railroad’s failure to sound the 
bell or whistle exculpate Guess. 
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Baltimore & 0. R. Co. v. Papa, 77 U.S. App. D.C. 202, 
133 F. 2d 413, cited by appellant, is inapposite. There the 
engineer motioned the plaintiff to cross between the engine 
i and a car. Snch was not the case here. 

Appellant contends that this is a case where the so-called 
last dear chance doctrine applies and that, therefore, the 
jury should have heard the evidence and returned a verdict. 
Capital Transit Co. v. Garcia, 90 U.S. App. D.C. 168, 194 
F. 2d 162, is appellant’s authority for that position. But in 
that case Garcia was walking toward the street car which 
put him in a position for the car operator to see him and to 
notice that he was oblivious to the car’s approach. But 
that was not the case here. Appellant’s counsel stated that 
the front of the trucks, with the tractor in front of them, 
was “around the corner” from appellant (JJA 13.) The 
operator of the tractor was, as he had to be, with the 
tractor. There were “six and possibly more trucks” in the 
line. (J.A. 10.) According to appellant’s counsel, “[i]f 
there had been only two trucks, the driver [tractor oper¬ 
ator] should have seen and could have seen” appellant 
(JA.. 13.) The accident happened, according to appellant’s 
counsel, because the appellee violated its own regulations 
by having the tractor operator pull six or more trucks. 
(J.A. 13.) That is because the six trucks put the tractor 
operator around the corner where he could not see appel¬ 
lant when he moved the tractor and trucks. Obviously, if 
the tractor operator could not have seen appellant when 
he started the forward movement of the tractor and line 
qsWjt* v^/bf trucks, he could not have seen that appellant was obliv- 
ions to the fact that the line of trucks was about to start 


“saw or in the exercise of reasonable care and prudence 
should have seen” the appellant in sufficient time to have 
averted the accident Without such a showing the last 
dear chance doctrine does not apply. Capital Transit Co. 
v. Grimes, 82 U.S. App. D.C. 393, 394, 164 F. 2d 718, 719, 
cert dem, 333 U.S. 845; Dean v. Century Motors, 81 TJ.S. 
App. D.C. 9, 154 F. 2d 201; Landfair v. Capital Transit 
Co., 83 U.S. App. D.C. 60, 165 F. 2d 255. 



2. Appellant 


Was not rfgjij 

to a jury trial 

Appellant argues that the court’s directing the verdict 
for the appellee impaired his constitutional right to a jury 
trial There is no merit to this contention. The Supreme 
Court has for nearly a century held that directing a ver¬ 
dict for insufficiency of the evidence does not violate the 
Seventh Amendment. Galloway v. United States, 319 U.S. 
372, 389. And that right and duty of a court should be 
exercised, in a proper case, at the end of the plaintiff’s 
opening statement. “Indeed, there can be, at this day, no 
serious doubt that the court may at any time direct a 
verdict when the facts are undisputed, and the jury should 
follow such discretion. • • • The intervention of the 
jury is required only where some question of fact is 
controverted.” Oscanyan v. Arms Co., 103 U.S. 261, 266, 
where the Court upheld the direction of a verdict upon the 
opening statement of plaintiff’s counsel It is submitted 
that it has been heretofore demonstrated that appellant’s 
opening statement, together with his explanation and quali¬ 
fication thereof, shows undisputedly appellant’s contribu¬ 
tory negligence. The trial court properly took the case 
from the jury. 


CONCLUSION 

In view of the foregoing, the judgment of the District 
Court on the directed verdict should be affirmed. 

Respectfully submitted. 


October, 1956. 


William B. Jones 
George E. Hamilton, IH 
Attorneys for Appellee. 



